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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


$75. Fire.—ZJs Liable to Insured for Premium Ccllected in Ig- 
norance of Revocation of Authority.—Construction of Missouri Stat- 
ute.—The Missouri insurance law provides that when the super- 
intendent of the insurance department shall become satisfied that 
the affairs of any company “ are in an unsound condition, he shall 
revoke the certificate of authority granted to such company, (to 
do business in this State,) and shall cause a notice of such revo- 
cation to be published * * for at least four weeks ; * * and the 
agents of such company are, after such revocation and notice, re- 
quired to discontinue the issuing of new policies or the collection 
of any premiums.” Wag. Stat., p, 772, $32. An agent of an in- 
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surance company, in ignorance of the fact that his company’s cer- 
tificate had been revoked, and in Jess than four weeks after the 
revocation, issued a policy in the company and collected the pre- 
mium, which he immediately sent to the company. In an action 
by the policy-holder against the agent to recover the amount of 
the premium ; Held, that the agent was liable, the revocation of 
the certificate being the material fact. 


McCutcheon vs. Rivers. 
Rep’d Jour’l, p. 443. 


§ 76. Fire— Vay Waive Policy Conditim and give Credit for 
Premium.—A general agent of an insurance company may waive 
the condition of the policy for a cash premium. His powers dif- 
fer from those of partners. He may give credit for the premium. 
An insurance agent may keep an account current with his com- 
pany, and he may therein charge himself with any or all premi- 
ums. In such case the agent may charge his personal creditor 
with the amount of his premium, and credit the company as 
against himself. 

Stewart vs. Aberdeen, 4 M. & W., 211; Catterall vs. Hindle, L. R., 2 C. 
P., 368, 370 ; Chickering vs. Globe Ins. Co., 116 Mass., 521; Ins. Co. vs. 
Neland, 9 Bush., 430; Bouton vs. Ins. Co., 25 Conn., 542; Post vs. Ins. 
Co., 43 Barb., 351 ; Ins. Co. vs. Colt, 20 Wall., 560; Angell vs. Ins. Co., 59 
N. Y., 171 ; Hoffman vs. Hancock Ins. Co., 92 U. S., 161. 

Jones vs. Aitna Ins. Co, et al. 

Rep’d Jour’l, p. 415. U. 8. C. C., Mass. 


§77. Fire.—Company Responsible for Statements of, in Filling 
up Application within Apparent Scope of his Authority.—Knowl- 
edge of Insured necessary to Denial of Agent’s Authority Where 
an agent of an insurance company, acting within the general 
scope of the business intrusted to him as such agent, fills up in 
his own language an application for insurance from the state- 
ments of the insured fully and truthfully made, receives the pre- 
mium and issues a policy duly executed by the insurer on such 
application, the insurer will not be permitted, when a loss hap- 
pens, to defeat the policy by denying the truth of the application, 
nor the authority of the agent in the transaction, although he has 
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transcended his authority, unless the insured is chargeable with 
knowledge of his having exceeded his authority. 

Flanders on Fire Ins., 174, 190 ; Beardsley vs. Foot, 14 Ohio St., 414 ; 
Douglass vs. Scott, 5 Ohio St., 197; Autna Ins. Co. vs. Maguire, 51 IIL, 
342 ; Malleable Iron Works vs. Pheenix Ins. Co., 25 Conn., 465 ; Lightbody 
vs. North America Ins. Co., 283 Wend., 18 ; Ins. Co. vs. Wilkinson, 13 Wal., 
222 ; Mass. Life Ins. Co. vs. Eshelman, 30 Ohio St., 647 ; Plumb vs. Catta- 
raugus Ins. Co., 18 N. Y., 392 ; Rowley vs. Empire Ins. Co., 36 N. Y., 550 ; 
Combs vs. Hannibal Savings Ins. Co., 43 Mo., 148 ; Westchester Fire Ins. 
Co. vs. Earle, 33 Mich., 143; Franklin vs. Atlantic Ins. Co., 42 Mo., 457 ; 
Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517; Comm. 
Ins. Co. vs. Ives, 56 Ill., 402; Carroll vs. Charter Oak Ins. Co., 40 Barb., 
292 ; Pechner vs. Phoenix Ins. Co., 65 N. Y., 195 ; Gloucester Manuf. Co. 
vs. Howard Ins. Co., 5 Gray, 497 ; Ayres vs. Home Ins. Co., 21 Iowa, 185 ; 
Bartholomew vs. Mer. Ins. Co., 25 Iowa, 507 ; Kingston vs. Avtna Ins. Co., 
42 Iowa, 46; Beal vs. Park Ins. Co., 16 Wis., 241; Mentz vs. Lancaster F. 
Ins. Co., 79 Penn., 475. 

Union Ins. Co. vs. McGookey and Moore. 

Rep’d Jour’l, p. 417. 


APPLICATION. 


§ 78. Lire.— Construction of Question and Answer in.—Respon- 
silility of Agent.—Misrepresentation._-The policy provided that if 
the proposals, answers, etc., on the faith of which it was issued, 
should be found fraudulent or untrue, or if there should be any 
willful misrepresentations or concealments, it should be void. To 
the question ‘‘ Has a proposal been made for insuring the life in 
this or any other office, and if so, whether accepted or declined ? 
If insured, state in what company and for what amount?” The 


answer was, “ Insured in Equitable $5,000.” Held, that if the 
application was filled by the agent, to whom the information was 


correctly imparted, the company is responsible for his mistakes, 


Planters Ins. Co. vs. Myers, Miss. 


Held, that a plain refusal to answer is not a misrepresentation. 
There must be a partial answer calculated to mislead and con- 
vey a false impression. Held, that the question must be regard- 
ed as two separate questions, and if the agent was informed that 
the policy in the Equitable had been forfeited, the company was 
estopped by his knowledge. Held, that the omission of the in- 
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sured to state that he had been rejected by another company, 
was not a fraudulent misrepresentation. 


American Life Ins. Co. vs. Mahone. 
Rep’d Jour’! p. 382. 


ASSIGNEE. 


$79. Fire—Where Assignor had no Insurable Interest.—The 
assignee of a policy takes only such rights as belonged to the as- 
signor. 


Bowditch Ins. Co. vs. Winslow, 8 Gray, 38 ; Loring vs. Manufacturers’ 
Ins. Co., 8 Gray, 28 ; Lawrence vs. Holyoke Ins. Co., 11 Gray, 387. 


Where the assignor, to whom the policy was issued, had no in- 
surable interest, it was void in her hands, and an assignment 
consented to by the company, where no consideration passed, did 
not make any new undertaking beyond a substitution of the par- 
ties. The case differs from those where the assignees in mutual 
companies give new premium notes or assume old ones, or where 
the company agrees in writing that it shall continue in force to 
the assignees. 


Foster vs. Equitable Ins. Co., 2 Gray, 216 ; Tripp vs. Pacific Ins. Co., 7 
Allen, 230. 


McCluskey et al. vs. Providence- Washington Ins. Co. 
Rep’d Jour’l, p. 413. Mass. 8. J.C. 


EVIDENCE. 


§ 80. Lire.—Suit against Absent Defendant by Altachment.— 
Ag nt to accept Service.— Representations of Company.—A. circular 
of defendant came into the hands of the plaintiff, announcing 
that its risks in the State had been reinsured in the Mobile Life, 
and those who continued their policies must remit to the home 
office. That the policies could be exchanged for those of the 
Mobile Life through Charles Handy, who now represented it, and 
that the company had now no agents in the State. There was 
also conflicting testimony that one William Handy, also agent of 
the Mobile Life, informed plaintiff that the defendant had no 
agent to accept process. Also that inquiry at the auditor’s office 
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failed to disclose that the company had such agent. Held, that 
there was good ground for sustaining a suit begun by attachment 
on the allegation that plaintiff had no agent to accept process, 
and the defense that the company had such an agent ought not 
to be allowed. 


American Life Ins. Co. vs. Mahone. 
—§ 78. 


$81. Fime.—Proofs of Loss as Evidence of Fraudulent Over- 
valuation.—Practice—Ignoring Evidence in Instruction —When an 
insurance company, being sued upon a policy, defends upon the 
ground that the plaintiff fraudulently overvalued the property de- 
stroyed, for the purpose of obtaining the insurance money, and, 
as a basis of proof, offers in evidence the sworn proofs of loss fur- 
nished by plaintiff, that does not make them evidence of the loss 
in favor of plaintiff. They are only evidence of the fact that they 
were made and delivered to the company. The principle, that 
when declarations of a party are introduced in evidence by his 
adversary, they are to be considered by the jury, as well for the 
party making as for the party offering them, has no application. 

Newmark vs. L. L. & G. Co., 30 Mo., 160, distinguished ; Howard vs. 
City Fire Ins. Co., 4 Denio, 502 ; Madison County Bank vs. Gould, 5 Hill, 
809. 

Where the ground upon which a case is defended is fully, fair- 
ly and distinctly presented to the jury by several instructions, 
the fact that another instruction ignores some of the evidence 
bearing upon the point is not ground for reversing the judgment. 

Browne vs. Clay F. & M. Ins. Co, ‘ 

Rep’d Jour’l, p. 431. Mo. 8. C. 


§82. Fire.—Previous Declarations of Witness while Confused.— 
Admissibility of.—Where the testimony of one of the insured par- 
ties was attacked, in the action for recovery upon the policy, by 
proof of declarations made by him during the fire, being recalled, 
testified that such declarations were made while excited and con- 
fused by the fire, without reflection, Held, that other declarations 
made by him to another witness during the fire, as to the state 
of his mind, were contemporaneous with the first, and admissible 
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in evidence. Evidence, in such case, that shortly after the fire 
he was in such condition as to excite the attention of one of his 
friends, who, in consideration thereof, advised him to take a drink 
of liquor, was relevant and admissible. 


McCraw vs. Old North State Ins. Co. 
Rep’d Jour’l, p. 445. N.C. 8. 0. 


§ 83. Fire.—Oral in Case of Written Contract.—Oral evidence 
of a mistake cannot be admitted to vary the terms of a written 
contract in an action based on the policy as written. 

Barrett vs. Union Ins. Co., 7 Cush., 175. 

McCluskey et al. vs. Providence- Washington Ins. Co. 


LOSS. 


$84. Fire.—Fraud.— Effect of Instructions Not to Save Goods 
by Jnsured.—An instruction by the insured to his agent not to 
interfere in case of fire unless the entire stock could be saved, in 
order that no dispute might occur with the insurers as to the 
amount of loss, will not bar a recovery where it affirmatively ap- 
pears that no effort of the assured or his agents could avert the 
loss. 

Willis vs. Germania etc. Ins. Co. 

Rep’d Jour’l, p. 449, 


OTHER INSURANCE. 


$85. Fire.—Substitution of one Company for Another.—Con- 
sent of Agent.— Wuiver.—At the time of the issuing of defendant’s 
policy, additional insurance was taken out upon the property in 
another company, with the same agent, and with the consent of 
the defendant indorsed upon the policy. Thereafter another 
company was substituted by the same agent in place of the 
second insurer, with the knowledge of the first, and without ob- 
jection. Held, that the fact that the substitution was made by 
defendants’ agent, with defendants’ knowledge, and without their 
objection, constitute a waiver of the stipulation in the policy of 
defendants that no additional insurance should be placed upon 
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the property insured, unless the consent of the company was in- 
dorsed upon its policy. 
Wood on Ins., sec. 496, 497. 


Collins vs. Farmvitle Ins. and Banking Co. 
Rep’d Jour’l p. 453, 


PLEADING AND PRACTICE. 


§86. Fire—What Averments not Necessary.— Representations 
in Application.— Refusal to Replace.— Performance of Policy Con- 
ditions—Error in Overruling Demurrer.—Errors not Assigned.— 
Currectness of Verdwt.—General Assignment of Error.—Where 
there is nothing in the terms of a policy of insurance which re- 
quires the truth of the representations in the application there- 
for to be averred as precedent to a right of action on the policy, 
a good cause of action may be made in a petition founded on the 
policy, without setting forth the application and averring the 
truth of the representations therein ; but the falsity of such repre- 
sentations, where they are such as to invalidate the policy, may 
be set up by way of defense. 

Guardian M. L. Ins. Co. vs. Hogan, 80 Ill, 35; Troy Fire Ins. Co. vs. 
Carpenter, 4 Wis., 20; Herron vs. Peoria M. & F. Ins. Co., 28 IIl., 235; 
Lounsbury vs. Protection Ins. Co., 8 Conn., 459. 

Where it is provided in a fire policy that the insurer, in lieu of 
paying for a loss in money, may rebuild or replace the property 
destroyed, such provision is in the nature of a condition subse- 
quent, available only at the option of the insurer ; it is therefore 
unnecessary to aver in the petition, in an action on the policy for 
the amount of the loss, that the insurer refuses to rebuild or re- 
place the property destroyed. 

Howard F. & M. Ins. Co. vs. Cormick, 24 Tll., 455. 

Where a policy requires notice of a loss to be given to the in- 
surer immediately after the fire, such notice is a condition prece- 
dent to a right of action on the policy ; but in such action, under 
the provisions of section 121 of the Code, it is a sufficient aver- 
ment of the performauce of a condition, for the plaintiff to state 
in his petition that he has performed all the conditions on his 
part to be performed. Although a demurrer to a petition for 
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want of a material fact is erroneously overruled, if the fact is 
properly put in issue by the subsequent pleadings, and the case 
is tried thereon, the judgment cannot be reversed for error in 
overruling the demurrer. The District Court, on error pending 
therein, may, but it is not required to consider errors in the re- 
cord not assigned ; therefore a judgment of affirmance by the 
District Court will not be reversed for error not assigned in that 
court. The correctness of a verdict of a jury, or finding of facts 
on the evidence, is not necessarily brought in review by a gener- 
al assignment of error, that the judgment was rendered for the 
wrong party ; to require such review, the overruling of the proper 
motion for a new trial must be assigned as error. 

Davis vs. Hines, 6 Ohio St., 748 ; Dayton Ins. Co. vs. Kelly, 24 Ohio St., 
345. 

A general assignment of error that the judgment was rendered 
for the wrong party, strictly raises only the question whether the 
proper judgment has been rendered upon the pleadings and find- 
ings of fact ; but where all the evidence is properly embodied in 
the record, it necessarily raises the question of law as to whether 
there is any evidence tending to sustain the finding of facts ; if 
there be such evidence, and the proper judgment has been ren- 
dered on the pleadings and facts found, where there is no other 
assignment of error, an affirmance of the judgment of the Dis- 
trict Court is not erroneous. 

Adams vs. The State, 25 Ohio St., 584 ; Levi vs. Daniels, 22 Ohio St., 38 ; 
Davis vs. Hines, 6 Ohio St., 473 ; Turner vs. Turner, 17 Ohio St., 449. 


Union Ins. Co. vs. McGookey & Moore. 
—§77 


POLICY. 


$87. Lire.—Forfeiture and Reinstatement of.—Certificate of 
Good Health—Tender of Premium.—The policy, by its terms, 
having lapsed through the non-payment of premium within the 
thirty days of grace, the company, in a letter to the defendant, 
offered to reinstate it on condition that he should pay the premi- 
ums due and furnish a certificate of good health. The insured 
thereupon paid the premiums and forwarded the certificate. 
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Held, that the certificate could not be capriciously rejected, with- 
out good reason by the company. Held, that in the absence of 
evidence to the contrary, it must be assumed that the certificate 
was complete as a declaration of good health. Held, that it was 
incumbent on the company to show that the certificate was re- 
turned to insured for good reason. What the law will say in 
reason a contracting party ought to be satisfied with, it will say 
he is satisfied with. 

Folliard vs. Wallace, 2 J. R., 395; Brooklyn vs. Brooklyn City RR., 47 
N. Y., 475. 

Held, that eight days from the date of the proposition was a 
reasonable time for the insured to comply, and the rejection 
could not be sustained on the ground that the days of grace had 
expired, which was prior to sending the offer. Held, that his 
tender of premium and certificate having been rejected, no fur- 
ther tender of premium by the insured was necessary, nor was the 
insured bound at once to bring a suit in equity to have the pol- 
icy declared alive. 

Shaw vs. Republic Life Ins. Co., 69 N. Y., 286; Hayner vs. Popular Life 
Ins. Co., id., 435. Case distinguished of Day vs. Conn. Gen. Life Ins. Co., 
7 Cent. Law Jour., 482. 

Miesell vs. Globe Mut. Life Ins. Co. 

Rep’d Jour’l, p. 440. 


PRACTICE. 


§88. Fire.—Liability on Premium Note.—Construction of Five- 
Year Policy.— The Record must be sufficiently Full to Secure a Re- 
consideration by the Court.—Where the court was asked in a new 
case to reconsider its construction of the contract entered into be- 
tween a premium note company and its members, under five-year 
policies, on the ground that all the facts had not been before it, 
the record should be sufficiently complete to show the contract 
itself, not merely the counsel’s version of some of its stipulations. 
It is not always easy or safe to attempt to confine the court to 
such questions as counsel may stipulate. 

American Ins. Co, vs, Reed, 

Bep’d Jour'l, p. 437. 


















Digest of Decisions. 


PREMIUM NOTE. 


§89. Fire.—Forfeiture for Non~payment of.—Evidence.— Wai- 
ver.—Where it appeared that a note was given for the premium, 
and the policy contained a stipulation that, in case of loss or 
damage by fire, the premium note being past due and unpaid, 
the policy shall be void, it was Held, (the premium note having 
been past due and unpaid at the time of the fire,) that evidence 
that the defendant company, by previous transactions with plain- 
tiff and others, had extended similar notes, would warrant the 
jury in coming to the conclusion that the defendant was estopped 
from denying an agreement for extension, and insisting upon a 
forfeiture. If an insurance company intentionally, by language 
or conduct, leads its policy-holders to believe that they need not 
pay their premium notes promptly, and that no advantage will be 
taken of the failure, it is equivalent to an express agreement to 
that effect, and is a waiver of any forfeiture expressed in the pol- 
icy therefor. 

Ferebu vs. N. C. Home Ins.Co., 68 N. C., 11, cited, distinguished, and 
approved. May on Ins., 33143, 144, 360, 361; Union Mut. Life Ins, Co. 
vs. Wilkinson, 18 Wall., 222. 


McCraw vs. Old North State Ins. Co. 


PROHIBITED ARTICLES. 


§90. Fire.—Construction of Policy.—Saltpeter as a Drug.— 
The prohibition of the keeping of gunpowder, fireworks, saltpeter, 
etc., in a policy of insurance on a stock of “drugs and medi- 
cines,” is not a prohibition against the keeping of saltpeter as a 
_ drug, but only in such manner and quantity as would increase 
the risk. Where, in such case, saltpeter was on hand as a part 
of the stock of drugs at the time the policy issued, being an arti- 
cle usually kept in drug-stores, it was as a part of the stock in- 
sured, and, although specially prohibited by the terms of the pol- 
icy, the policy was not thereby avoided. 
Wood on Ins., 840. 
Collins vs. Farmville Ins. and Banking Co. 








1879. ] Prohibited Articles—Proofs of Death. 411 


$91. Fire.—Construction of Policy.—Ezxplosives.—Kerosene.— 
Where a policy forbids the keeping of benzine, camphene, “ or 
any explosive,” it is a question of fact for the jury whether or not 
certain alcohol kept by the insured was an explosive. At any 
rate it cannot be considered in the absence of a finding to that 
effect. If such a policy authorizes the keeping of kerosene of a 
certain quality, it will rest upon the insurers, in case of loss, to 
show, (1) that the kerosene was not of that quality, and (2) that 
the fire originated or was influenced by the kerosene kept, 
Where.the insured complies substantially with all the require- 
ments of the contract between himself and the insurers, immate- 
rial variations will not vitiate it. 

2 Pars. on Cont., 426, 461. 

Willis vs. Germania etc. Ins. Co. 


PROOFS OF DEATH. 


§92. Lire.— Waiver of Defective—The proofs of death did 
not contain the certificate of a physician or friend as required. 
Held, that it was incumbent on the company to promptly give 
notice of the deficiency and what was required ; and a failure to 
do so will be a waiver of the defect. 

Home Ins. Co. vs. Cohen, 20 Gratt., 325 ; McMasters & Brown vs. Ins. 
Co., 25 Wend., 382; 16 Wend., 410; 10 Peters, 510. 

Hdd, that failure to object, or refusal to pay on other grounds, 
amounts to an acceptance by the company. Held, that whether 
there was an acceptance or waiver of fuller proofs, was proper 
for the jury. 


Spratley vs. Hart Ins. Co., 1 Duer C. C., 392; Trans. Co. vs. Ins. Co., 6 
Blatchf., 249 ; Planters’ Ins. Co. vs. Comfort, Miss. Rep.; Kennon vs. Mc- 
Rae, 6 Post, 175 ; Taunton Bank vs. Richardson, 5 Pick., 436. 


American Life Ins. Co. vs. Mahone. 
VACANT OR UNOCCUPIED. 
$93. Frre.— Notice must be Given in Reasonable Time.—Tem- 


porary Vacancy.—Construction of Policy.—Under a fire insurance 
policy requiring notice to be given if the insured premises be- 
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came vacant, and the assured fails for six weeks to give such no- 
tice, it is inexcusable neglect, which will relieve the company 
from liability in case of loss by fire occurring within the period 
of the vacancy. Such notice must be given in a reasonable time, 
And it seems that a company would not be discharged from its 
obligation if no notice is given of a temporary interruption of con- 
tinuous possession incidental to a change of tenants, 

May on Ins., sec, 248. 

Alston et al. vs, Old North State Ins. Co, 

Rep’d Jour’l, p. 428, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THB 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemper Term, 1878. 


BRIDGET McCLUSKEY er at. 


vs. 


PROVIDENCE-WASHINGTON INS. CO.* 


The assignee of a policy takes only such rights as belonged to the assignor. 


Where the assignor, to whom the policy was issued, had no insurable interest, it 
was void in her hands, and an assignment consented to by the company, where 
no consideration passed, did not make any new undertaking beyond a substitu- 
tion of the parties. 


The case differs from those where the assignees in mutual companies give new 
premium notes or assume old ones, or when the company agrees in writing 
that it shall continue in force to the assignee. 


Oral evidence of a mistake cannot be admitted to vary the terms of a written con- 
tract in an action based on the policy as written, 


Exceptions sustained. 


Sout, J. 
When the policy sued on was issued, Kinney, the person to whom 
it purported to insure against loss, had no insurable iuterest in the 
* Decision rendered February 26, 1879. 
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property, and the policy was therefore void in her hands, The as- 
signment of all her interest in the policy to the plaintiff, assented to 
by the defendant, did not create a new and independent contract of in- 
surance between the parties to this action. The plaintiff took by the 
assigpment only such rights as Kioney had under the policy. Bow- 
ditch Ins. Co. vs. Winslow, 8 Gray, 38; Loring vs. Manufacturers’ 
Ins. Co., 8 Gray, 28; Lawrence vs. Holyoke Ins. Co., 11 Gray, 387. 
No new consideration passed to the defendant, and it did not make 
any new undertaking beyond that of substituting the plaintiff for Kin- 
ney in the existing contract. The case differs in this from the cases in 
which assignees of policies of mutual insurance companies have 
given new premium notes or assumed old ones, in consideration of 
the assent of the companies to the assignment. Foster vs. Equitable 
Ins. Co., 2 Gray, 216; and from the cases in which the company 
agrees in writing that the policy shall continue in force to the as- 
signees. Tripp vs. Pacific Ins. Co., 7 Allen, 230. 

The contract being in writing, parol evidence to vary it was inad- 
missible. Barrett vs. Union Ins. Co., 7 Cush., 175. The action is based 
on the policy as it was written, and cannot be maintained by evidence 
that the contract was intended by the plaintiff or her assignor to be 
a different one. If there was a mistake in the written contract, it 
cannot be rectified in this action. The learned judge who tried the 
case in the Superior Court, erred in ruling that the facts testified 
to, as to the knowledge of the defendant, and the payment of the 
mouey, and the representation that all had been done which was ne- 
cessary to make the policy a good one, were evidence of an assent by 
the defendant that the policy, otherwise void, should be treated as a 
new and operative instrument in the hands of the plaintiff. 

Exceptions sustained. 





Jones vs. Insurance Companies. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


JONES 
VS. 
ZETNA INS. CO. 


SAME 
Us. 
INS, CO. OF NORTH AMERICA.* 


A general agent of an insurance company may waive the condition of the policy 
fora cash premium. He may givecreditfor the premium. An insurance agent 
may keep an account current with his company, and he may therein charge 
himself with any or all premiums. 


In such case the agent may charge his personal creditor with the amount of his 
premium, and credit the company as against himself, 


These cases were tried together. They were brought upon an 
oral promise to insure, which promise was denied by the defendants. 
The agent, whe made the insurance, one Hyde, had been acting for 
these companies for many years, and was a general agent, intrusted 
with policies signed in blank, and he made such contracts of insur- 
ance as he deemed expedient and for the interest of the companies. 
He testified, among other things, that he was in the habit of giving 
credit to the various persons whom he insured, and that he settled a 
monthly account with the companies, charging himself with all the 
premiums, whether he had collected them ornot. The plaintiff's tes- 
timony about the premiums was that Mr. Hyde, the agent, owed him 
for beef, and that they agreed that Hyde should send in his account 
for premiums, and if there was a balance due from the plaintiff he 
should pay it in money. The defendant contended that such a con- 
tract, if made, was void upon its face as an attempt to pay the agent’s 


* Decision rendered April 22, 1879. From the Reporter, 
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debt with the principal’s insurance. The judge ruled and instructed 
the jury upon this point, that, while the defendant’s position was a 
sound one, in the general law of principal and agent, an exception 
has been admitted in the law of insurance, and that if the agent 
had agreed to give credit to the insured, and himself to become the 
debtor to the company, the contract of insurance would not be ren- 
dered void by the fact that the agent had agreed to receive a credit 
on his own account instead of money for the premiums. The ver- 
dict was for the plaintiff, and a motion for a new trial was made by de- 
fendants. The ruling of the court chiefly objected to was that con- 
cerning the payment of premiums. 


C. Auten, for Plaintiff. 
H. G. Parker and J. D. Bryant, for the different Defendants. 


Lowe t, J. 

Upon a review of the point, aided by the able and learned argu- 
ments on both sides, I am unable to see that the ruling was wrong. 
There was no question of actual fraud, or of the insolvency of either 
the agent or the plaintiff, and the decisions, it seems to me, make out 
such an exception as I referred to in the ruling. In certain classes 
of mercantile agencies the law founded originally in usage permits the 
agent to keep an account current with both sides, and to settle with 
one of them by an offset, such as was agreed un in this case. Stew- 
art vs. Aberdeen, 4 M. & W., 211 ; Catterall vs. Hindle, L. R., 2 C. P., 
368, 370. The power of insurance agents to make a contract of this 
sort is recognized in Chickering vs. Globe Ins. Co., 116 Mass., 521, 
which illustrates the difference between insurance agents and part- 
ners in the point under discussion. Ins. Co. vs. Neland, 9 Bush., 
430 ; Bouton vs. Ius. Co., 25 Conn., 542 ; Post vs. Ins. Co., 43 Barb. 
351. There are many cases in the Supreme Court as well as other 
courts which establish the general proposition of the plaintiff, that 
one who is given the powers which this agent had is a general agent, 
and may waive the condition for a cash premium. Ins. Co. vs. Cult, 
20 Wall., 560 ; Angell vs. Ins. Co., 59 N. Y., 171 ; Hoffman vs, Han- 
cock Ins. Co., 92 U. S., 161. 

Motion for a new trial denied. 
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SUPREME COURT COMMISSION OF OHIO. . 


Error to the District Court of Wood County. 


UNION INS. CO. or Dayton, Plaintiff in Error, 


vs. 


McGOOKEY AND MOORE, Defendants in Error.* 


. Where there is nothing in the terms of a policy of insurance which requires the 


truth of the representations in the application therefor to be averred as prece- 
dent to a right of action on the policy, a good canse of action may be made in 
a petition founded on the policy, without setting forth the application and 
averring the truth of the representations therein ; but the falsity of such repre- 
sentations, where they are such as to invalidate the policy, may be set up by 
way of defense. 


. Where it is provided in a fire policy that the insurer, in lieu of paying for a loss 


in money, may rebuild or replace the property destroyed, such provision is in 
the nature of a condition subsequent, available only at the option of the in- 
surer ; it is therefore unnecessary to aver in the petition, in an action on the 
policy for the amount of the loss, that the insurer refuses to rebuild or replace 
the property destroyed. 


. Where a policy requires notice of a loss to be given to the insurer immediately 
after the fire, such notice is a condition precedent to a right of action on the 
policy ; but in such action, under the provisions of section 121 of the Code, it 
is a sufficient averment of the performance of a condition, for the plaintiff to 
state in his petition that he has performed all the conditions on his part to be 
performed. 


. Although a demurrer to a petition for want of a material fact is erroneously 


overruled, if the fact is properly put in issue by the subsequent pleadings, and 
the case is tried thereon, the judgment cannot be reversed for error in over- 
ruling the demurrer. 


. The District Court, on error pending therein, may, but it is not required to con- 


sider errors in the record not-assigned ; therefore a judgment of atlirmance by 
the District Court will not be reversed for error not assigned in that court. 


. The correctness of a verdict of a jury, or finding of facts on the evidence, is not 


7. 


necessarily brought in review by a general assignment of error, that the judg- 
ment was rendered for the wrong party ; to require such review, the overruling 
of the proper motion for a new trial must be assigned as error. 

A general assignment of error that the judgment was rendered for the wrong 
party, strictly raises only the question whether the proper judgment has been 


* Decision rendered Jan. 29, 1879. 
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rendered upon the pleadings and findings of fact ; but where all the evidence is 
properly embodied in the record, it necessarily raises the question of law as to 
whether there is any evidence tending to sustain the finding of facts ; if there 
be such evidence, aud the proper judgment has been rendered on the pleadings 
and facts found, where there is no other assignment of error, an affirmance of 
the judgment by the District Court is not erroneous. 


8. Where an agent of an insurance company, acting within the general scope of 
the business entrusted to him as such agent, fills up in his own language an 
application for insurance from the statements of the insured fully and truthful- 
ly made, receives the premium and issues a policy duly executed by the insur- 
er on such application, the insurer will not be permitted, when a loss happens, 
to defeat the policy by denying the truth of the application, nor the authority 
of the agent in the transaction, although he has transcended his authority, un- 
less the insured is chargeable with knowledge of his having exceeded his au- 
thority. 


Statement of Case by the Editor of the Insurance Law Journal. 


The policy insured defendants to the amount of $3,000 “on their 
one story frame stove factory and machinery therein, including boiler 
and engine and stock in the yard adjoining, situate, * * all insured 
as hazardous property.” The company denied its liability on the fol- 
lowing, among other grounds: That the agent who filled up, counter- 
signed and delivered the policy, had no authority so to do; that the 
risk was extra hazardous, and the application was never submitted to 
the board, as required by the by-laws of the company in such cases ; 
that no survey was submitted with the application, as required by the 
policy, and no premium paid, and that it was agreed between defen- 
dants and the agent that the policy should not be operative until 
these had been done ; that the survey furnished did not truly repre- 
sent the exposures ; that the loss was knowingly overvalued in the 
proofs ; that it was insured as hazardous, when in reality extra haz- 
ardous ; and that certain answers in the application were false. It 
was claimed by the defendant that the agent, who had previously in- 
sured the property in another company, on the expiration of the risk 
offered to place it in this one, himself filling up the application, whose 
provisions were not seen by defendant. That an offer to pay the 
premium was waived by the agent, with the remark that it would an- 
swer just as well if paid before he made his statement, which would 
be about the 10th or 15th of December ; that payment was made on 
the morning of the 6th, and the occurrence of the fire was not learned 
until the afternoon of the same day, but a tender back of the money 
was afterward made by the agent, and that the facts concerning the risk 
were correctly explained to the agent. The further facts sufficiently 
appear in the opinion. 
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Wriuiam Craienegan, for Plaintiff in Error. 

Notice thirty-four days after the fire is not notice forthwith. In- 
man vs. Western Fire Ins. Co., 12 Wendell, page 452 ; Railway Pass. 
Ins. Co. vs. Burwell, 44 Ind.; McCann vs. Attna Ins. Co., 3 Neb., 198 
and 391 ; Doyle vs. Phoenix Ins. Co., 44 Cal., 264 ; Mitchell vs. Home 
Ins. Co., 32 Iowa, 421 ; Campbell vs. Monmouth, 59 Me., 430 ; Ed- 
wards vs. Baltimore Ins. Co., 3 Gill, (Md.,) 176 ; St. Louis Ins. Co. vs. 
Kyle, 11 Mo., 278 ; Peoria Ins. Co. vs. Lewis, 18 Ill, 553 ; Trask vs. 
State Fire Ins. Co., 29 Penn. St., 198 ; Inland Ins. and Deposit Co. vs. 
Stauffer, 33 Penn. St., 397; Whitehurst vs. North Carolina Ins. Co., 
7 Jones L. N. C., 483 ; Davis vs. Davis, 49 Me., 282. 

The petition must also aver a refusal to replace, which is optional, 
and if exercised, supersedes the moneyed contract. Morrell vs. Ir- 
ving Ins. Co., 33 N. Y., 45; Beals vs. Home Ins. Co., 36 N. Y., 525, 
526 ; Howard Ins. Co. vs. Cormick, 24 Illinois, 455. 

The powers of the company are limited to those granted in the 
charter. Head vs. Providence Ins. Co., 2 Cranch, 167 ; Andrews vs. 
Union Ins. Co., 37 Me., 256 ; William vs. Cheney, 3 Gray, 215 ; West- 
ern vs. Genesee Ins. Co., 12 N. Y., 258 ; Henning vs. U. S. Ins. Co., 
47 Mo., 425 ; Saffor-vs. Wyckoff, (Walworth Chancellor,) 4 Hill, 446 ; 
Angell & Ames on Cor., 9th ed., § 291 ; Phillips on Ins., vol. 1, p. 9; 
Utica Ins. Co. vs. Kipp, 8 Cow.; Perkins vs. Washington Ins. Co., 6 
Johns. Ch.; Bartholomew vs. Bentley, 1 O. S., p. 37 ; City of St. Louis 
vs. Clemmens, 43 Mo., 395; Angell & Ames, 9th ed., p. 287; Stark 
Co. Mut. Ins. Co. vs. Hurd, 19 O., p. 177; Dayton Ins. Co. vs. Kelly, 
24 O. S. R., 364. 

The policy having been signed by the officers in blank, and filled 
up and countersigned by agent, but never submitted to the board, is 
not binding. Cockerill vs. Cin. Mut. Ins. Co., 16 O., 164, 165 ; Spit- 
zer vs. St. Marks Ins. Co., 6 Duer, 6 ; Ayres & Harness, 1 O. R., 368. 

Insured is bound by conditions of policy. One joint owner cannot 
insure the interest of another. Payment of premium is condition 
precedent to the attaching of the risk. Reeve vs. Phenix Ins. Co., 
23 La. Ann., 219; Knight vs. Eureka Ins. Co., 26 O. S. R., 664 ; Flint 
vs. Ohio Ins. Co., 8 O., p. 501. 

The provisions of the policy make it one contract with the survey 
and application, and the answer a warranty, to be literally complied 
with, and the burden of proof is on the insured. American Ins. Co. 
vs. Gilbert, 27 Mich., 429 ; Angell on Ins., sec. 140 ; Arn. on Ins., 577 ; 
6 Wen., 488 ; 2 Hall, 140; 3 Kent Comm., 7 Wend., 751; 5 Hill, 
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188 ; 7 Hill, 122 ; McLoon vs. Commercial Ins. Co., 100 Mass., 172 ; 
2 Duer on Ins., 751 ; 8 Peters, 557 ; Protection Ins. Co. vs. Hamar, 2 
O. S. R., p. 452. 

By acting in excess of his authority, the agent was agent of insured 
in filling up application. Smith vs. Farmers Ins. Co., 190.S,, p. 290 ; 
Lee vs. Howard Fire Ins. Co., 3 Gray, (Mass.,) 583. 

Use of the property for more hazardous purposes without the con- 
sent indorsed, avoided the policy, and it was error under the circum- 
stances to enter judgment for plaintiff. Harris vs. Columbiana Ins. 
Co., 4 0. S., p. 285 ; Washington Mutual Ins. Co. vs. Merchants, 5 O. 
S., p. 450; Jennings vs. Chenango Ins. Co., 2 Denio, 75 ; Wall vs. 
East River Ins. Co., 3 Seld., 370 ; Mead vs. Northumberland Ins. Co. 
3 Seld., 530 ; Howell vs. Baltimore Eq. Soc., 16 Md.,377 ; Barrett vs. 
Union Mutual, 7 Cush., 179, 180 and 181; Lee vs. Howard Ins. Co., 
3 Gray, (Mass.,) 592 ; Matthews vs. Queen City Ins. Co., 3C. S.C. R., 
100 ; Babbitt vs. Liverpool and London Ins. Co., 66 North C., 70; 
White vs. Denman, O. 8. R., 110 ; Suydam vs. Columbus Ins. Co., 18 
O., 459 ; Globe Ins. Co. vs. Boyle, 2 O. S. R., 120 ; Dayton Ins. Co. 
vs. Kelly, 24 O. S. R., 345 ; Potter vs. Potter, 27 O. S. R., 84 ; Burritt 
vs. Cowles, 5 O. S. R., 88, 89. , 


R. & E. T. Warrs, for Defendants in Error. 

Any statement of facts in petition which, liberally construed, shows 
an insurable interest is sufficient. People’s Fire Ins. Co. vs. Heart, 24 
O. S., 331 ; Lane vs. Maine Mut. IF’. Ins. Co., 12 Maine. 

It was sufficient that notice should be given in due time ; the essen- 
tial feature was the detailed proof of loss. Doyle vs. Phoenix Ins. Co., 
44 Cal., 264. 

If the defendant desired to object to their right of recovery on the 
policy because of any act prior to its execution, he should have plead- 
ed it by way of defense, and not ask plaintiffs to anticipate such de- 
fense by denying that it could be made. Lounsbury vs. Protection 
Ins. Co., 8 Conn., 459. 

The policy clause that it is accepted on the terms and conditions 
annexed, has not the characteristics of a warranty. Daniels vs. Hud- 
son River Fire Ins. Co., 12 Cush., 416; Herron vs. Peoria M. & F. 
Ins. Co., 28 IIL, 235 ; Troy F. Ins. Co. vs. Carpenter, 4 Wis., 20, (27 ;) 
Wilcox vs. Cohn, 5 Blatchf., 5 C. C., 347. 

An averment of an act performed, is compliance with a statute that 
it “shall be sufficient to state that the party duly performed.” Phil- 
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lips’ Exrs. vs. Phillips, 14 O. 8., 308 ; Nathan vs. Lewis, 1 Handy, 239. 
It is not necessary to aver failure to rebuild. Adtna Ins. Co. vs. 
Phelps, 27 Ill., 71, and cases there cited. 

Where the defendant, having by its answer, raised a direct issue, 
which was tried by the court upon all the several facts which it claimed 
under the demurrer, should have been averred in the petition, has not 
been prejudiced in any substantial right by the overruling of the de- 
murrer, it has no just ground for asking a reversal of the judgment 
because of error in that ruling. Dayton Ins. Co. vs. Kelly, 24 O.S., 
345, (357 ;) Sage vs. Sleutz, 23 O. S., 1, (9 ;) Erwin vs. Shaffer, 9 O. 
S., 48, (48 ;) Calvin vs. State of O.,12 O. S. 60, (66;) Trustees of 
Sch. Sec. 16 vs. Odlin, 8 O. S., 293; Dayis vs. Hines, 6 O.S., 473, 
(478 ;) Lane vs. Maine Mut. Fire Ins. Co., 12 Maine, 44, (49.) 


Day, J. 

The action was brought by the defendants in error on a fire policy. 
In the Court of Common Pleas they obtained a judgment against 
the insurance company. To reverse that judgment, the company 
took the case, on error, to the District Court, where the judgment 
was affirmed, and this petition in error is prosecuted to reverse the 
judgments of the courts below. 

The only error assigned here is, that the District Court erred in 
affirming the judgment of the Common Pleas. This brings in review 
the errors assigned in the District Court ; they were as follows: 1. 
That the Court of Common Pleas erred in overruling the demurrer 
of the company to the original petition. 2. That the facts set forth in 
the petition were not sufficient in law to maintain the action. 3. That 
the judgment of the Common Pleas ought to have been given for the 
company and not for the defendants in error. 

The demurrer to the petition was a general demurrer, therefore the 
first and second assignments of error raise precisely the same ques- 
tion, viz.: were the facts alleged in the petition sufficient in law to 
maintain the action? 

The petition is claimed to be defective in four particulars: 1. That 
the survey on which the policy was issued, was omitted in the copy of 
the policy which is made a part of the petition. 2. That it is not 
averred that the company had refused to rebuild or replace the prop- 
erty destroyed by fire. 3. That the averment of notice of the loss to 
the company, is insufficient to sustain the action. 4. That there is no 
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averment of ownership of the property by the insured, either when 
the policy was issued, or at the time of the loss. 

1. The policy was copied in the petition, and showed that it was 
made on a written survey or application which was made part of the 
policy. It is claimed that the application should also have been 
copied in the petition, accompanied with an averment of its truth, and 
the performance of all conditions precedent. It is averred in the pe- 
tition that the insured performed all the conditions of the policy to 
be performed on their part. Nothing in the terms of the policy re- 
quires the truth of the representations in the survey to be averred in 
the petition as a condition precedent to a right of action on the pol- 
icy ; but the falsity of such representations, where they are such as to 
invalidate the policy, may be set up by way of defense ; a good cause 
of action on the policy may therefore be shown without setting forth 
the survey or application. Guardian M. L. Ins. Co. vs. Hogan, 80 
Ill, 35; Troy Fire Ins. Co. vs. Carpenter, 4 Wis., 20 ; Herron vs. 
Peoria M. & F. Ins. Co., 28 Tll., 285 ; Lounsbury vs. Protection Ins. 
Co., 8 Conn., 459. 

2. The company contracted by its policy to make the insured good 
to the amount of $3,000, for any loss by fire they might sustain on the 
insured property. But by one of the conditions annexed to the pol- 
icy, it was provided that it should be at the option of the company to 
rebuild or replace the property lost or damaged. The only breach al- 
leged in the petition is the refusal of the company to pay the amount 
duly proved to be lost. It is claimed that the petition is defective in 
not alleging that the company had refused to rebuild. This claim is 
not well founded, for this provision was inserted for the benefit of the 
company on its election so to do, to rebuild in lieu of paying the 
amount of the loss. It was merely an option to be exercised by the 
company, in the manner provided in the policy, within a reasonable 
time, on giving notice to the insured within thirty days after the 
proofs of loss are given to the company. At most the exercise of this 
option could only create a condition subsequent, which might defeat 
a recovery of the amount stipulated in the policy to be paid to the 
insured. It was a mere privilege of the company, to be asserted by it 
as a defense to such recovery. Howard F. & M. Ins. Co. vs. Cormick, 
24 Til, 455. 

3. As to the notice of the loss given by the insured to the company, 
there is no question but that there is a sufficient averment of making 
the preliminary proofs of the loss, and transmitting them to the com- 
pany as required by the policy. But it is claimed that the provision 
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of the policy, that in case of loss the insured “are forthwith to give 
notice thereof to the company,” was not complied with. It appears 
from the petition that the notice of the loss, which accompanied the 
preliminary proofs, was not given until more than a month after the 
fire. This notice was a condition precedent to the right of action, and 
if not given before that which accompanied the preliminary proofs, 
might be fatal to a recovery on the policy. But the question on the 
demurrer is, not how the fact of notice stood, but was it sufficiently 
averred in the petition. The giving of the notice of the fire to the 
company, being a condition precedent to be performed by the in- 
sured, must be averred ; but under the original section 121 of the 
Code, “ in pleading the performance of conditions precedent in a con- 
tract, it is sufficient to state that the party duly performed all the con- 
ditions on his part.” It is averred in the petition that the insured 
“performed all the conditions on their part to be performed.” This 
was sufficient to answer the requirements of the Code, and under its 
provisions to put the company upon their answer to controvert the 
fact. 

4. The petition contains no direct averment that the insured were 
the owners of the property, either when the policy was issued, or at 
the time of the loss. The insured property is, however, described in 
the policy, which is a part of the petition, as, “their one-story stove 
factory,” and there is an averment that they had sustained a loss by 
the fire of $3,000. The sufficiency of the petition in this respect may 
at least be doubted ; but in view of the s‘ate of the case, it is quite im- 
material whether the petition in this respect be regarded as sufficient 
or not ; for if it be insufficient, the defect was cured by the subsequent 
pleadings and proceedings in the case. 

After the demurrer was overruled, the company answered the pe- 
tition as if the ownership of the property by the insured was stated 
with sufficient clearness therein, and specifically denied that the de- 
fendants in error owned the lost property when the policy was issued, 
or at the time of its loss, and denied that they had lost anything by 
the fire ; and the issues thus made were tried upon the evidence. 

Furthermore the company answered denying the execution of the 
policy by the company ; the payment of the premium therein men- 
tioned ; and that the insured had performed all the conditions of the 
policy to be performed on their part; and set up thirteen separate 
defenses, in which, and in the several replies thereto, all the matters 
in which the petition is alleged to be defective, except that relating to 
the option of the company to rebuild, were fully set up, so that the 
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defects in the petition, if any there be, were supplied by averments in 
the answer and reply ; and upon proper issues made thereby, were 
fully tried upon the evidence ; therefore the alleged defects of the 
petition worked no prejudice to the rights of the company. The case 
could not have been more fully tried upon its merits, upon any form 
of the pleadings, than it was as shown by the record, upon the issues 
as they were made in the case. The judgment, then, cannot be re- 
versed on account of any possible defect of the petition. Davis vs. 
Hines, 6 Ohio St., 473 ; Dayton Ins. Co. vs. Kelly, 24 Ohio St., 345. 

5. The only remaining error assigned in the District Court was, 
that the judgment of the Common Pleas was rendered for the wrong 
party. It was said in Levi vs. Daniels, 22 Ohio St., 38, that strictly 
upon this assignment, it can only be inquired whether the judgment 
was warranted by the findings upon the issues of fact. The case was 
tried to the court, and all the issues were found for the plaintiffs be- 
low. Upon this finding the judgment was unquestionably given for 
the right party. Nor is it denied ; but the correctness of the finding 
is questioned. To determine that, requires a review of the findings 
of fact upon the evidence. This can be done only upon exceptions 
taken to the overruling of a motion for a new trial, on the ground 
that the finding was not sustained by the evidence. This motion was 
made and overruled ; thereupon the proper bill of exceptions was 
taken, embodying all the evidence. But the overruling of this mo- 
tion was not assigned for error in the District Court ; nor was that 
court necessarily required to review the overruling of the motion un- 
der the general assignment of error, that the judgment was for the 
wrong party ; for although it might do so, it is well settled that a re- 
viewing court is not bound to review any part of the record which is 
not specifically designated and complained of as erroneous. Adams 
vs. The State, 25 Ohio St., 584; Levi vs. Daniels, 22 Ohio St., 38 ; 
Davis vs. Hines, 6 Ohio St., 473. 

If then the review of the finding of the Common Pleas on the evi- 
dence, as presented by the overruling of the motion for a new trial, 
was merely a matter within the discretion of the District Court, it 
may be that the court affirmed the Common Pleas without such re- 
view ; and since that might properly be done, it cannot be affirmed 
that the District Court erred in not reversing the judgment for error 
of the Common Pleas in overruling the motion for a new trial. 
Moreover, it is a well settled rule of the Supreme Court not to consid- 
er errors which have not been assigned in the District Court, for other- 
wise, the rule that the party complaining must first go to the District 
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Court upon errors within its jurisdiction, would be practically dis- 
pensed with. Davis vs. Hines, 6 Ohio St., 478. 

Although it is undoubtedly correct as a general rule that the assign- 
ment of error, that the judgment was rendered for the wrong party, 
strictly brings in the question only the propriety of the judgment 
rendered on the facts found by the court or jury; still where, as in 
this case, all the evidence is properly brought upon the record, it 
must be subject to the qualification, that an examination of the evi- 
dence is required, to see if it tends to support the finding, for if it 
does not, a judgment rendered in accordance with such finding may 
manifestly be for the wrong party, and always must be erroneous 
unless sustained on some ground independent of the findings of 
fact. Although the correctness of the finding of facts upon the evi- 
dence may be brought in review, under the general assignment of 
error, still, as held in Turner vs. Turner, 17 Ohio St., 449, what the 
evidence tends to prove is a matter of law ; and where the evidence 
is all spread upon the record, a judgment cannot be maintained 
under this assignment if there is no evidence tending to prove the 
facts necessary to sustain it. 

6. The case was submitted to the court, and fully tried upon the 
evidence, which was admitted without objections by either party. 
Without reciting the evidence, which is voluminous, it is sufficient to 
say that it clearly tended to sustain the finding of the court on the 
issues of fact in favor of the insured. Indeed, it fully warranted the 
court in so finding if the company was in law estopped from denying 
the authority of its agent to issue the policy on which the suit was 
brought, and from alleging the falsity of the application on which the 
policy was issued. 

The evidence tended to prove that the agent who took the applica- 
tion and issued the policy was a general agent of the company ; that 
the policy with others was signed by the proper officers of the com- 
pany, and sent to the agent in blank to be filled up, countersigned 
and issued by him at his discretion ; that upon a full and truthful 
statement of all the facts by the insured, the agent filled up the appli- 
cation himself, in his own language ; that it was signed and the pre- 
mium paid by the insured under the belief, as they were instructed 
by the agent, that it was all right, and that the property was insured ; 
that the agent personally knew all about the insured premises ; that 
the insured acted under the direction of the agent, who was acting 
within the general scope of his authority ; and that the insured had no 
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knowledge of any limitation or want of authority in fact on the part 
of the agent to issue the policy. 

The case is not one of an agent of a mutual insurance company, nor 
of an agent with authority merely to receive and forward applications 
to the company ; but the agent was held out by the company as its 
general agent, and entrusted with policies, executed in blank, to be 
filled up, countersigned, and delivered by him. It is true the agent 
was not authorized in fact to issue policies of the class issued in this 
case without the approval of the company, but the evidence tends to 
prove that this was concealed from the insured by the agent, and was 
unknown by them. 

The evidence tends to show that whatever fault was in the trans- 
action was wholly that of the agent, not of the insured but of the 
company, and that the insured in good faith honestly performed all 
things by them to be done to effect a valid insurance. If, then, either 
party must suffer from the mistake or fault of the agent, it must be 
the party whose agent he was ; for, “an agent acting within the gen- 
eral scope of his authority binds his principal, notwithstanding he may 
have departed from his instructions, provided the party with whom 
he contracts had no knowledge of these instructions.” Flanders on 
Fire Ins., 174, 190. 

It is an undoubted principle, that whoever, for the purpose of deriv- 
ing a benefit in a transaction by his acts or declarations, induces 
another who relies thereon to change his position, is precluded from 
defeating the transaction by repudiating such acts or declarations ; 
for the law enforces the rule of good morals as a rule of policy, and 
estops a party from denying what cannot be denied without a breach 
of good faith. Beardsley vs. Foot, 14 Ohio St., 414; Douglass vs. 
Scott, 5 Ohio St., 197. 

Accordingly, the current of more modern decisions is that where an 
agent of an insurance company, acting within the general scope of 
the business entrusted to him as such agent, fills up in his own lan- 
guage a written application for insurance from the statements of the 
insured fully and truthfully made, receives the premium and issues a 
policy duly executed by the insurer on such application, the company 
shall not be permitted, when a loss happens, to defeat the policy by de- 
nying the truth of the application nor the authority of the agent in 
the transaction, although he has transcended his authority, unless the 
insured is chargeable with knowledge of his having exceeded his au- 
thority. 
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An adherence to this rule, whenever consistent with the facts and 
rules of law on which it is based, will prevent frauds against which, 
in many cases, no ordinary vigilance could guard. tna Ins. Co. vs. 
Maguire, 51 Ill, 342 ; Malleable Iron Works vs. Phoenix Ins. Co., 25 
Conn., 465 ; Lightbody vs. North America Ins. Co., 23 Wend., 18; 
Ins. Co. vs. Wilkinson, 13 Wall., 222 ; Mass. Life Ins. Co. vs. Eshel- 
man, 30 Ohio St., 647 ; Plumb vs. Cattaraugus Ins. Co., 18 N. Y., 392 ; 
Rowley vs. Empire Ins. Co., 36 N. Y., 550 ; Combs vs. Hannibal Sav. 
Ins. Co., 43 Mo., 148 ; Westchester Fire Ins. Co. vs. Earle, 33 Mich., 
143 ; Franklin vs. Atlantic Ins. Co., 42 Mo., 457; Woodbury Sav. 
Bank vs. Charter Oak Ins. Co., 31 Conn., 517 ; Com. Ins. Co. vs. Ives, 
56 D1, 402 ; Carroll vs. Charter Oak Ins. Co., 40 Barb., 292 ; Pechner 
vs. Phoenix Ins. Co., 65 N. Y., 195; Gloucester Manuf. Co. vs. 
Howard Ins. Co., 5 Gray, 497 ; Ayres vs. Home Ins. Co., 21 Iowa, 
185 ; Bartholomew vs. Mer. Ins. Co., 25 Iowa, 507 ; Kingston vs. 
ZEtna Ins. Co., 42 Iowa 46 ; Beal vs. Park Ins. Co., 16 Wis., 241 ; 
Mentz vs. Lancaster Fire Ins. Co., 79 Penn., 475. 

We cannot say, upon the record as it comes before us, but that the 
Court of Common Pleas was justified in holding that the case falls 
within the rule, and that therefore the proper judgment was ren- 
dered. It results, then, that the judgment of the District Court must 
be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


JAMES W. ALSTON AND —T 


VS. 
OLD NORTH STATE INS. CO. | 


- Under a fire insurance policy requiring notice to be given if the insured premi- 
ses became vacant, and the assured fails for six weeks to give such notice, it is 
inexcusable neglect, which will relieve the company from liability in case of 
loss by fire occurring within the period of the vacancy. 


. Such notice must be given in a reasonable time. And it seems that a company 
would not be discharged from its obligation if no notice is given of a temporary 
interruption of continuous possession incidental to a change of tenants. 


Civil action to recover the amount of a fire insurance policy, tried 
at January Special Term, 1879, of Wake Superior Court, before Sry- 
MOUR, J. 

The policy of insurance on which this action is brought was issued 
by the defendant corporation, (whose principal place of business is 
Warrenton,) on the 21st of July, 1876, to run for one year, and con- 
tains a clause making it void if, among other causes recited, the in- 
sured premises “shall be used so as to increase the risk, or become 
vacant and unoccupied, or the risk be increased by the erection or 
occupation of neighboring buildings, or by any means whatever with- 
in the control of the assured, without the assent of the company in- 
dorsed thereon.” The houses, dwelling and kitchen, had been in- 
sured for two years preceding, and it was then made known to defen- 
dant’s agent who effected the insurance that they were intended for 
renting, and were then rented to the tenant in possession. The ten- 
ant in possession when the last insurance was effected, under a con- 
tract of lease for that year, left on or about the 16th of December, 

* From advance sheets of 80 N. C. Reports. 
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1876, and thence the premises remained unoccupied, though some of 
his furniture was still in the houses, until the 29th of January follow- 
ing, when the buildings were fired by an incendiary and destroyed. 
The plaintiffs had an agent to rent out the premises, and he had not 
done so that year, but the vacancy was not known to plaintiffs until 
they visited the place, (Manson, Warren County,) some five or six 
days before, the burning. 

The several issues submitted to the jury were found for the plain- 
tiffs, and the only question reserved by consent to be decided by the 
court was the effect upon the policy of “the failure of occupancy.” 
The court was of opinion that the vacancy, and the failure to make it 
known and have it indorsed upon the policy with consent of the com- 
pany, avoided the policy and plaintiffs could not recover ; from which 
judgment they appealed. 


Messrs. A. M. Lewis and Giruiam & Garuine, for Plaintiffs. 
Mr. D. G. Fowzz, for Defendant. 


Surru, C. J. 

(After stating the case.) In this ruling we concur. It is made an 
essential condition of the contract that the property should not be 
exposed to the perils of an unoccupied tenement without the fact 
being communicated to the insurer, and the consent of the company 
obtained and indorsed by an entry on the policy. This is a just and 
reasonable precaution against an increased risk without an increased 
premium, and a substantial and important element of the contract. 
The danger to unoccupied buildings is certainly greater in the ab- 
sence of any one to protect them, or to extinguish the fire at the be- 
ginning or to detect and punish the incendiary ; and this is quite 
manifest from the facts of the present case. It may be that the at- 
tempt would not have been made if a vigilant and careful person had 
been present, interested in the preservation of his own property as 
well, or if made, would not have been successful. And if this was 
not so, it is an essential condition of the insurance that if the pre- 
mises become vacant, thé consent of the company must be obtained 
in the manner specified, or the policy become void. By this condition 
the plaintiffs must abide, and the consequences of their neglect must 
rest upon themselves. The proposition seems to be too plain for dis- 
cussion. 

“Tf in the description,” says Mr. May, “ the recital is that the ‘pro- 
perty insured is only to be used or occupied in a certain way, or not 
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to be used or occupied at all, this is an agreement and must be com- 
plied with ; and so it is if the policy provides that unoccupied build- 
ings must be insured as such, and in case the building becomes va- 
cant, the assured shall give notice or forfeit his right to recover.” May 
on Insurance, § 248. 

We do not put so vigorous a construction upon this provision of the 
contract as to require that immediate information of the vacancy to 
be conveyed to the insuring company ; but if it is to be held liable 
after this change in the condition of the insured premises, such notice 
should be given in a reasonable time thereafter, andthe assent of the 
company to the continuance of the policy obtained and manifested in 
the mode specified. This was not done for more than six weeks pre- 
ceding the fire, although the defendant’s principal place of business 
was but a few miles distant, and the delay is inexcusable. Nor do we 
mean to say that such temporary interruption in a continuous pos- 
session as is incidental to a change of tenants would without such no- 
tice and consent vitiate the policy and discharge the insurer from its 
obligations. But this is not a case of the kind. The vacancy has 
lasted, as we have said, for more than six weeks, and might have been 
protracted for months, so far as we can see, but for the destruction of 
the buildings. 

We have considered the case as presenting the question of the 
effect upon the plaintiffs’ rights of their failure to give the required 
notice, which as we understand the case was intended to be pre- 
sented on the appeal for our determination ; and we have not con- 
sidered the technical criticisms upon it, made in the argument of the 
plaintiff's counsel. We therefore declare there is no error, and the 
judgment must be affirmed. 

No error. Affirmed. 





Browne vs. Clay Fire and Marine Ins. Co. 


SUPREME COURT OF MISSOURI. 


Octoser Term, 1878. 


Appeal from Jackson Special Law and Equity Court. 


BROWNE 
vs. 


CLAY FIRE AND MARINE INS. CO., Appellant. 


When an insurance company, being sued upon a policy, defends upon the ground 
that the plaintiff fraudulently overvalued the property destroyed, for the pur- 
pose of obtaining the insurance money, and, as a basis of proof, offers in evi- 
dence the sworn proofs of loss furnished by plaintiff, that does not make them 
evidence of the loss in favor of plaintiff. They are only evidence of the fact 
that they were made and delivered to the company. The principle, that when 
declarations of a party are introduced in evidence by his adversary, they are to 
be considered by the jury, as well for the party making as for the party offer- 
ing them, has no application. 


Where the ground upon which a case is defended is fully, fairly and distinctly pre- 
sented to the jury by several instructions, the fact that another instruction ig- 
nores some of the evidence bearing upon the point is not ground for reversing 
the judgment. 


James Scammon, for appellant, argued that instruction No. 9 should 
have been given, citing Newmark vs. Liverpool and London Ins. Co., 
30 Mo., 160 ; Howard vs. City Fire Ins. Co., 4 Denio, (N. Y.,) 502; 
Phoenix Ins. Co. vs. Lawrence, 4 Met., (Ky.,) 9; Blackley’s Ins. Dig., 
§ 14, p. 264; Regnier vs. Louisiana S. M. Ins. Co., 12 La., 336 ; also, 
that instruction No. 2, given for the plaintiff, should have been re- 
fused, citing Thomas vs. Babb, 45 Mo., 384. 


Joun K. Cravens, for respondent, argued that the proofs were re- 
quired by the conditions of the policy, and the affidavit was exacted 
by the defendant ; neither of the documents was the voluntary pro- 
duction of the plaintiff, and unless disproved, are presumptively true. 
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The defendant asserted that they were untrue, and that the burden 
of proof was upon it to establish the truth of its assertion and the 
falsity of the statements contained in the documents. They were 
read to the jury by the defendant without any announcement being 
made that it was only for the purpose of maintaining the defense that 
plaintiff falsely and knowingly placed an overvaluation on the pro- 
perty with the intent to defraud defendant. It is the uniform rule 
that declarations of the adverse party, when introduced against him, 
may be considered by the jury in all aspects favorable to him. Greenl. 
on Ev., vol. 1, §§ 201, 202 ; Ins. Co. vs. Newton, 22 Wall, 32; Ho- 
ward vs. Newsom, 5 Mo., 523 ; Reeves vs. Hardy, 7 Mo., 348. 


Henry, J. 

This was an action on a policy of insurance, issued by defendant, 
on a dwelling-house, and a lot of wine and vinegar stored in the cellar 
of the dwelling-house, to the amount of $2,100. The petition alleged 
the destruction of the property insured by fire on the 4th day of July, 
1874, and a compliance by plaintiff with all the conditions of the 
policy. : 
The defenses relied upon were: 1. That the plaintiff, at the time 
of procuring the policy, fraudulently placed an overvaluation upon 
the property insured, by means whereof defendant was induced to is- 
sue to him the policy sued on. 2. That in his examination and state- 
ment furnished to defendant as his account and proof of loss, plaintiff 
fraudulently placed an overvaluation upon the property for the pur- 
pose of obtaining the amount sworn to in such statement. Either of 
these facts, if proven, constituted a defense to the action, because vio- 
lative of express conditions of the policy. The evidence for plaintiff 
tended to prove the value of the property as was alleged by him be- 
fore procuring the policy, and as placed upon it by him in his state- 
ment after the loss occurred. The evidence for defendant tended to 
prove the property of considerably less value than that placed upon 
it by plaintiff when the policy was procured, and that placed upon it 
by plaintiff after loss occurred in his statement and proof of loss. The 
defendant introduced in evidence the statement and proofs of loss, 
made by plaintiff, to show that plaintiff overvalued the property, and 
this, in connection with the other evidence, tended to prove the de- 
fense of fraudulent overvaluation by plaintiff after the loss occurred. 

For plaintiff the court instructed as follows : 

No. 1. The court instructs the jury that the pleadings in this case 
admit that the defendant made the contract of insurance and policy 
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sued upon, and that the plaintiff delivered to the defendant, as re- 
quired by the conditions of the policy, notice and proofs of loss. 

No. 2. If the jury believe from the evidence that the plaintiff was 
the owner of the property covered by the policy sued on at the date 
the policy was issued, and that he was the owner of the property 
covered by the policy at the date of its destruction by fire, you will 
find for the plaintiff not to exceed the amount covered by the policy 
on each kind of property insured, to which you will add interest at 
the rate of six per cent per annum, from October 17th, 1874, unless 
you further find from the evidence that plaintiff procured the policy 
by fraud practiced upon the defendant, or that the plaintiff, with the 
intent to defraud the defendant, falsely and knowingly overrated and 
overvalued the property destroyed. 

The following instructions were asked by the defendant : 

No. 1. The court instructs the jury that the burden of proof in this 
case is upon the plaintiff, and that he is bound to make out his case 
by a preponderance of the testimony. 

No. 2. If the jury believe from the evidence that the plaintiff, in 
the affidavit and account of loss containing the preliminary proofs of 
loss furnished by him to this defendant, placed a false and fictitious 
valuation on the frame farmhouse claimed to have been destroyed 
by fire, much higher than the actual cash value, and delivered the 
same to the defendant for the purpose and with the intent to deceive 
and defraud the defendant, and thereby induce it to pay more for 
the loss of said house than its actual cash value, then the court in- 
structs the jury that such false swearing is a fraud, or an attempt at 
fraud, within the meaning of the policy and contract of insurance sued 
on, and the plaintiff cannot recover. 

No. 3. If the jury believe from the evidence that the plaintiff, in his 
affidavit and account ofloss containing his proofs of loss furnished the 
defendant, made oath that the property claimed to have been lost was 
worth the sum of $2,100, when in fact, and the jury so find, said pro- 
perty was not worth near that sum, then the burden of explanation is 
upon the plaintiff, and if the discrepancy remain unexplained to the 
satisfaction of the jury, upon a fair consideration of the whole evi- 
dence, it stands as evidence of fraud, or an attempt at fraud, and so 
unexplained imposes upon the plaintiff a forfeiture of all claims under 
the contract and policy sued on, and the plaintiff cannot recover. 

No. 4. If the jury believe from the evidence that the plaintiff, in 
his affidavit and account of loss containing his proofs furnished to 
this defendant, made oath that the property claimed to have been 





Bie FB SE eh a Rice en ccna casement 


. 
: 


tat a ee 


434 Report of Decisions. [ June, 


lost, to wit, the one-story frame farmhouse, was worth the sum of 
$1,000, when in fact, and the jury so find, the said one-story frame 
farmhouse was not worth to exceed the sum of $400, the burden of 
explanation is on the plaintiff, and if the discrepancy remain unex- 
plained to the satisfaction ofthe jury, upon a fair consideration of the 
whole evidence, it stands as evidence of fraud, or an attempt at fraud, 
and, unexplained, imposes upon the plaintiff a forfeiture of all claims 
under the contract and policy sued upon, and the plaintiff cannot re- 
cover. 

No. 5. The court further instructs the jury that if they find for the 
plaintiff, then the rule by which the jury is to estimate or measure 
the loss of the plaintiff is the actual cash value of the property shown 
to the satisfaction of the jury to have been destroyed by fire at the 
time the fire occurred, with interest at the rate of six per cent per an- 
num from the time of the suit brought. 

No. 6. If the jury believe from the evidence that the plaintiff, for 
the purpose of inducing the defendant to enter into and execute the 
policy of insurance sued upon, fraudulently and falsely overvalued 
said property to this defendant, or its agents, and thereby, through 
such overvaluation, induced the defendant to execute said policy for 
the amount for which it was issued, then the court instructs them that 
such an overvaluation avoids the policy sued upon, and the plaintiff 
cannot recover in this action. 

No. 7. If the jury find from the evidence that the plaintiff, in his 
account of loss furnished to the defendant in this case, knowingly 
claimed and made affidavit that he sustained a larger amount of loss 
by reason of the destruction of the house burned, or any other pro- 
perty claimed to have beer destroyed, than he really and in truth 
sustained, and with the intent to obtain the sum sworn to from the 
defendant, and to defraud it, then the court declares the law to be 
that the plaintiff is guilty of a fraud, or an attempt within the terms 
of the policy sued upon, and cannot recover in this action. 

No. 8. If the jury believe from the evidence, and the circumstances 
attending the production of testimony, that any witness in this case 
has willfully sworn falsely to any material fact in the case, then, in 
that case they have a right to disregard the testimony of said wit- 
ness or witnesses not corroborated by other competent testimony. 

No. 9. The affidavit and the account and proof of loss furnished to 
the defendant by the plaintiff, and read in evidence by the defendant, 
are to be considered by the jury as evidence of the fact only that they 
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were so made and delivered to the defendant, and not as evidence 
proving or tending to prove the amount of plaintiff's loss. 

Of these instructions asked by appellant, the court gave Nos. 1, 5, 
6,7 and 8, and refused to give Nos. 2,3,4and 9. Under these in- 
structions the jury found for respondent in the sum of $1,700, and 
judgment was given accordingly. 

The principal ground relied upon by defendant for a reversal of the 
judgment is the refusal of the court to give the 9th instruction. In 
the case of Newmark vs. Liverpool and London Ins. Co., 30 Mo., 160, 
the affidavit and account of loss, constituting preliminary proofs, were 
introduced by plaintiff in order to show that he had complied -with 
the condition of the policy requiring such proof to be made, and the 
court held it admissible for that purpose and no other. Here the 
defendant introduced them. The case above cited is not an author- 
ity in support of defendant’s 9th instruction, but in the case of How- 
ard vs. City Fire Ins. Co.,4 Denio, 502, the precise question pre- 
sented by that instruction was before the court, and on that subject 
Jewett, J., who delivered the opinion, observed : “The preliminary 
proofs were furnished to comply wth a condition of the policy upon 
which his claim to the insurance depended. Unless that condition 
was shown prima facie to have been performed, the plaintiff would 
have failed to make out a presumptive right to recover. Having 
given the proof, the defendants had the right to show, if they could, 
that the plaintiff had been guilty of ‘fraud or false swearing’ in those 
papers, and if shown, it would, according to the condition, bar the 
plaintiff of all remedy against the defendants on the policy. To do 
that it became necessary to read to the jury the affidavit of the plain- 
tiff, in order to apply the contradictory evidence given. With that 
view of the question, the court below held that it was proper for the 
defendants to read the affidavit, and that it was not to be regarded 
by the jury as evidence in favor of the plaintiff of the facts asserted 
therein. In this I think the court correctly decided. After the de- 
fendant gives evidence tending to impeach the facts contained in the 
affidavit, the plaintiff has no right to the benefit of the affidavit as re- 
butting evidence of the facts thereby asserted on the question of the 
falsity of the matters represented by it or of the frauds imputed.” 
The Madison County Bank vs. Gould, 5 Hill, 309, announces the 
same doctrine. The principle that when declarations of a party are 
introduced in evidence by his adversary, they are to be considered 
by the jury as well for the party making as for the party offering 
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them, has no application. The distinction and the reason for it are 
indicated in the two New York cases cited above. 

. Defendant objects to the second instruction given for plaintiff be- 
cause “it fails to hypothecate all the facts necessary to sustain a ver- 
dict,” there having been evidence tending to prove that plaintiff 
placed an overvaluation upon the property destroyed which the in- 
struction ignored. This ground of defense was fully, fairly and dis- 
tinctly presented to the jury in the 6th and 7th instructions given for 
defendant, and no qualified juror, honestly endeavoring to discharge 
his duty, could have found a verdict for plaintiff, notwithstanding the 
second instruction for plaintiff, if he had been satisfied from the evi- 
dence that the plaintiff had fraudulently overvalued the property in- 
sured. The 7th instruction for defendant substantially embraces the 
substance of the defendant’s second refusal, and there was no neces- 
sity for giving both of them to the jury. For the error in refusing 
the 9th instruction asked for by defendant, the judgment is reversed 
and cause remanded. 

All concur. Reversed. 





American Ins. Co. vs. Reed. 


SUPREME COURT OF MICHIGAN. 


Aprit Term, 1879. 


AMERICAN INS. CO. 
vs. 


THOMAS REED. 


Where the court was asked in a new case to reconsider its construction of the con- 
tract entered into between a premium note company and its members, on the 
ground that all the facts had not been before it, the record should be sufficiently 
complete to show the contract itself, not merely the counsel’s version of some of 
its stipulations. It is not always easy or safe to attempt to confine the court to 
such questions as counsel may stipulate. 


Query. How far a mere referenee in a policy to the provisions of a charter of a for- 
eign company, or of a local or private act of the legislature of a foreign coun- 
try, can be considered binding upon the person accepting the policy. 


Judgment affirmed. 


Statement of the Case by the Editor of the Insurance Law Journal. 


In the case of Yost vs. American Ins. Co., 8 Ins. Law Jour., 41, to 
which this is supplemental, the facts and rulings of the courts were 
briefly as follows : 

The plaintiff effected insurance for five years, paying $1.50 in cash, 
and giving a note stipulating for the payment of a like sum at the 
end of the first year, and a like sum at the end of the second year, 
ete. The policy provided that in case the insured should fail to pay 
the installments mentioned in the note within thirty days after the 
same became due, the policy should be void during the time of de- 
fault, but should revive upon payment of the amount due. It was 
held that the contract was not an absolute insurance for only one 
year, with the right of the insured to keep it in force from year to 
year upon payment of the installments. The payment of the install- 
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ments was optional with the insured. The company had no other 
remedy in case of default than the temporary avoidance of the policy. 


Loruror & Kunpner, of Detroit, and J. M. Barry, of Chicago, for 
Plaintiff in Error. 
C. E. Wirzer, and Moorr & Moorr, of Detroit, for Defendant. 


Marston, J. 

The record presented in this case is very unsatisfactory indeed, and 
must prevent us from passing upon the questions raised, as was ex- 
pected by counsel. 

It was claimed upon the argument, that in Yost vs. American In- 
surance Company, the court disposed of the case when the facts were 
not fully presented, and upon a point not raised by counsel, and the 
decision in that case was for these reasons criticised somewhat. The 
present, it was said, was a supplemental case to the one referred to, and 
stated more fully the contract between the parties, and because of 
these additional facts, and the benefit of an exhaustive argument, we 
are asked to reconsider the questions there passed upon. 

In Yost’s case we held that the note sued upon and the policy of 
insurance were parts of but one transaction, and should be construed 
together, and from this we see no reason to depart. 

On turning to the record, we find that the evidence introduced be- 
fore the justice before whom this case was tried, consisted of a writ- 
ten stipulation signed by counsel for the respective parties, and of 
certain exhibits referred to therein. Exhibit “A” is the note sued 
upon, and Exhibit “B,” defendant’s application for the policy, and 
upon which the policy was issued. The other exhibits were notices 
or copies of notices served upon defendant, requesting him to pay the 
installments due, and calling his attention to. the penalty in case of 
failure to pay, by attaching thereto what purported to be a copy of 
an act to amend the charter of the plaintiff insurance company. 

The policy issued to defendant, which formed a material part of 
the contract, was not attached to the stipulation nor introduced in 
evidence, nor a copy thereof, nor was its loss or absence accounted 
for. The stipulation referred to, states that the policy was in the 
usual form of a policy of insurance. It further states that it was 
provided in said policy as to the effect of a default by the insured in 
the payment of any installment of the premium. The provisions of 
the policy pertaining thereto are not given, but only the stipulation of 
counsel as to the effect of those provisions. We are asked, therefore 
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to construe the contract entered into between the parties, not from an 
inspection of the same, but from counsel’s version of the legal effect of 
some of its provisions. If counsel are not more correct in their 
statements of the provisions of the policy, than they are in setting 
forth, in the stipulation, the force and effect of the section of the 
charter referred to, then it would be very unwise, indeed, for us to 
act thereon, and we might find it claimed hereafter that the case had 
been decided upon a partial, or misstatement of the terms of the 
contract. It may also admit of some doubt, whether there is any- 
thing in the case properly showing that the provision referred to has 
been properly shown to be a portion of the charter of the insurance 
company. The difficulties show some of the dangers that might 
likely arise when counsel attempt to confine the court to such ques- 
tions as they think proper to present. 

We regret that all the facts were not fully set forth in this case, 
but, as they have not been, we deem it best not to enter upon a dis- 
cussion of the questions presented. One further suggestion might 
be made, in view of any questions hereafter arising in similar cases, 
viz, how far a mere reference in a policy of insurance to the provi- 
‘sions of'a charter of a foreign insurance company, or of a local or 
private act of the legislature of a foreign country, can be considered 
binding upon the person accepting the policy. This question arises 
with others, and has not thus far been discussed. As the record now 
stands, we can but affirm the judgment of the Circuit Court affirming 
the justice’s judgment, as the plaintiff did not prove such a case as 
would enable him to recover. 

The judgment will be affirmed with costs. 
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COURT OF APPEALS OF NEW YORK. 


MARTIN MIESELL, Avm’r, Respondent, 
VS. 


GLOBE MUTUAL LIFE INS. CO., Appellant.* 


The policy, by its terms, having lapsed through the non-payment of premium 
within the thirty days of grace, the compuny, in a letter to the defendant, of- 
fered to reinstate it on condition that he should pay the premiums due and fur- 
nish a certificate of good health. The insured thereupon paid the premiums 
and forwarded the certificate. 

Held, that the certificate could not be capriciously rejected, without good reason, 
by the company. 

Held, that in the absence of evidence to the contrary, it must be assumed that the 
certificate was complete as a declaration of good health. 


Held, that it was incumbent on the company to show that the certificate was re- 
turned to insured for good reason. What the law will say in reason a con- 
tracting party ought to be satisfied with, it will say he is satisfied with. 

Held, that eight days from the date of the proposition was a reasonable time for 
the insured to comply, and the rejection could not be sustained on the ground 
that the days of grace had expired, which was prior to sending the offer. 

Held, that his tender of premium and certificate having been rejected, no further 
tender of premium by the insured was necessary, nor was the insured bound at 
once to bring a suit in equity to have the policy declared alive. 

Judgment affirmed. 


G. P. Sueipon, for Appellant. 
H. M. Taytor, for Respondent. 


Fouaer, J. 
The 28th day of February, 1874, was one of the quarter-days fixed 
by the policy for a payment of premium. Thirty days grace was 
given by the policy for each quarter payment. When thirty days had 
elapsed from that day, without payment of premium having been 
made, the policy became void. It seems to be conceded that the 
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payment to the agent, of the amount of the premium due on that 
day, was not an effectual payment to the defendant, and that the 
policy ceased to be binding upon it. It seems also to be conceded 
that it was in the power of the defendant to waive the forfeiture of 
the policy by reason of that non-payment. The defendant did pro- 
pose to the assured such action as, when taken by him, should work 
a revivor of the policy. We are of the opinion that the assured did 
take that action, and that the defendant was bound by it, and that 
the policy was made alive again. He did pay to it the sum of the 
two premiums in arrear. He did produce to it the certificate of the 
medical man named by it, as to the state of health of the assured. 
The proposition was, that he should produce the certificate of his 
good health. The letter of the assured, forwarding the certificate, 
speaks of it as a certificate to his present state of health. That state 
may have been shown by the certificate to be good or to be bad. 
We have no direct evidence of what was the nature and conclusion of 
the certificate. 

It is claimed, that inasmuch as the certificate was referred to the 
medical board of the company, and was rejected by that board, that 
such rejection must have been for the reason that it did not declare a 
good state of the health of the assured. The testimony does not 
disclose for what reason the medical board rejected it. If the infer- 
ence would ever be permissible, that it was for a lack of sufficiency, 
there is not room for it on the facts of this case ; for the defendant 
did not take that ground, but put its refusal to accept the certificate, 
and the payment of the premiums, on the pretext that the time for 
the assured to reinstate himself had passed. But we have the infer- 
ence—from the sending of it by the assured, in compliance with the 
condition put upon him by the defendant ; from the fact that the de- 
fendant did not produce it upon the trial ; and from the fact that no 
fault is found by the defendant with the sufficiency of it—that it was 
complete, as a declaration of the good health of the assured ; and 
we are authorized to assume that the certificate did, in words, make 
statement that the health of the assured was good. 

It is needless to consider whether the proposition to the assured 
included a condition that the certificate should be satisfactory to the 
defendant. The return of it was not put upon the ground that it was 
unsatisfactory. Besides, it was needful, if that ground was taken, for 
the defendant to show that it was taken with reason. It could not be 
unsatisfied with the certificate, capriciously. That which the law will 
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say a contracting party ought in reason to be satisfied with, that the 
law will say he is satisfied with. Folliard vs. Wallace, 2 J. R., 395; 
Brooklyn vs. Brooklyn City RR., 47 N. Y., 475. Nor is the reason, in 
fact, given by the defendant for returning the premiums to the as- 
sured, a good one. Their proposition was made to him by a letter 
of date 29th May, 1874. There is nothing to show that it was not in 
the power of the defendant, lawfully, to make and keep it. He had 
a reasonable time in which to accept and comply with it, apart from 
the thirty days of grace given by the policy. He did comply with it 
in eight days. Considering all the circumstances of the case he took 
no unreasonable time. The proposition was made on the 29th of 
May, looking to the future from that day. It was clearly frivolous, to 
reject his compliance with it on ground that his time had expired on 
the 28th of May, a day before the proposition left the office of the 
defendant. 

It is stated in the letter of rejection that a pamphlet is inclosed, 
showing that the defendant had no option but to reject. That pam- 
phlet is not in evidence, nor is anything shown from which it appears 
that the defendant had not a lawful right to exercise an option. 

The point, that the assured did not make tender of the premium on 
the quarter-days after the rejection of his compliance, is not tenable. 
The trial court found that the assured did not make tender of them, in 
consequence of the refusal of the defendant to receive the premiums 
paid and tendered by him for February and May. It is insisted that 
there is no evidence of this. True, there is no express testimony 
thereto. But surely the inference is far from strained, that after his 
compliance with the proposition of the defendant for the revivor of 
the policy, and the rejection of it so inconsistently, he took no farther 
like action, because of his conviction therefrom that farther action 
would be futile. 

That his action was correct in law needs no further discussion in 
this court. Shaw vs. Republic Life Ins. Co., 69 N. Y., 286 ; Hayner 
vs. Popular Life Ins. Co., id., 435. 

The cases cited by the appellants from the Connecticut court, (Day 
vs. Conn. Gen. Life Ins. Co., 7 Cent. Law Jour., 482,) is not in con- 
flict. The point did not there arise. Though it did not, the court 
did intimate (as the views of that court appear in that report,) that 
perhaps a third course was open to the plaintiff—to tender the pre- 
mium, and, if refused, to wait until the policy by its terms became 
payable, and then test the forfeiture in a proper action on the policy. 
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Nor was the assured bound, at once, on the rejection, to bring his 
equitable suit to obtain a judgment that the policy was alive. Shaw 
vs. Ins. Co., supra. 

The judgment appealed from should be affirmed, with costs. 

All concur. 


SUPREME COURT OF MISSOURL. 


Appeal from Jasper Common Pleas. 


McCUTCHEON 
vs. 


RIVERS, Appellant. 


The Missouri insurance law provides that when the superintendent of the insurance 
department shall become satisfied that the affairs of any company ‘are in an 
unsound condition, he shall revoke the certificate of authority granted to such 
company, (to do business in this State,) and shall cause a notice of such revo- 
cation to be published * * for at least four weeks ; * * and the agents of such 
company are, after such revocation and notice, required to discontinue the is- 
suing of new policies or the collection of any premiums.” Wag. Stat., p. 772, 
§ 32. An agent of an insurance company, in ignorance of the fact that his com- 
pany’s certificate had been revoked, and in less than four weeks after the revo- 
cation, issued a policy in the company and collected the premium, which he 
immediately sent to the company. In an action by the policy-holder against 
the agent to recover the amount of the premium ; 

Held, that the agent was liable, the revocation of the certificate being the material 
fact. 


On the 13th day of October, 1874, defendant, as local agent in 
Jasper County, Missouri, of the National Insurance Company of 
Philadelphia, Pennsylvania, issued to the plaintiffs a policy of insur- 
ance in that company for which they paid him a premium of $37.50 
Defendant immediately sent the money to the company in the regu- 
lar course of business. On the 11th of the preceding September the 
superintendent of the insurance department of Missouri had issued a 
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circular purporting to contain the names of all the companies author- 
ized to do business in the State, among which was included this com- 
pany ; but on the 25th of the same month he had revoked its author- 
ity. Of the revocation, however, defendant had no notice until sey- 
eral days after he had issued the plaintiffs’ policy and remitted the 
money, when he saw an announcement of the fact in a St. Louis news- 
paper. Whether this was an official announcement, or whether any 
official notice of the revocation was ever given, does not appear by the 
record. 

On the 24th of August, 1875, plaintiff brought this suit to recover 
the premium so paid, charging that defendant had fraudulently 
placed the risk in this company. The instructions given by the court 
at the trial ignored the question of fraud, and declared the plaintiffs 
entitled to recover upon the facts stated. The court refused an in 
struction offered by the defendant to the effect that the plaintiff could 
not recover because the company’s authority had not been revoked 
four weeks before the issuing of plaintiffs’ policy, and notice of revo- 
cation had not been given in any newspaper published in St. Louis 
once a week or oftener, for four weeks before said date. Defendant 
claimed that this instruction was warranted by Wag. Stat., sec. 32, p. 
772, which provides that when the superintendent of the insurance 
department shall become satisfied that the affairs of any insurance 
company “are in an unsound condition, he shall revoke the certificate 
of authority granted to such company, and shall cause a notice of 
such revocation to be published once a week or oftener, for at least 
four weeks, in some newspaper published in the city of St. Louis, and 
the agent or agents of such company are, after such revocation and 
notice, required to discontinue the issuing of new policies, or the col- 
lection of any premiums.” Plaintiffs had judgment and defendant 
appealed. 


Harpine & Butter, for appellant, argued that under section 43 of 
the insurance law, (Wag. Stat., 777,) defendant was liable to a fine of 
$500, but the policy was not void. Columbus Ins. Co. vs. Walsh, 18 
Mo., 229 ; besides, defendant had paid over the premium money to 
the company long before this suit was brought, and that of itself was 
a complete defense to the action. Snowdon vs. Davis, 1 Taunt., 359 ; 
18 Mo., 237. 


G. H. Watsrr, for respondents, argued that there was no such com- 
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pany in law as the National Insurance Company of Philadelphia, and 
hence appellant was not an agent. 


Napton, J. 

This suit was brought to recover back $37.50, paid Rivers as agent 
of an insurance company in Philadelphia, about ten days after the 
superintendent in St. Louis had revoked the license of the company 
to do business in this State. The publication of the fact of revoca- 
tion is required to be for four weeks. The agent in Jasper County, 
the defendant, did not see it, and therefore took the premium. The 
majority of this court are of opinion that the plaintiff is entitled to re- 
cover, that the revocation of the license is the material fact, that the 
four weeks publication is intended to distribute information as exten- 
sively as possible, but that the agencies cease when recalled and no- 
tice is given. 

Judgment affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


JOHN C. McCRAW, Trustees, 
vs. 


OLD NORTH STATE INS. CO.* 


1. Where the testimony of one of the insured parties was attacked, in the action 
for recovery upon the policy, by proof of declarations made by him during the 
fire, being recalled, testified that such declarations were made while excited 
and confused by the fire, without reflection, — 

Held, that other declarations made by him to another witness during the fire, as to 
the state of his mind, were contemporaneous with the first, and admissible in 
evidence. 

. Evidence, in such case, that shortly after the fire he was in such condition as to 
excite the attention of one of his friends, who, in consideration thereof, advised 
him to take a drink of liquor, was relevant and admissible. 


3. Where it appeared that a note was given for the premium, and the policy con- 





* From 78 North Carolina Reports, 149. 
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tained a stipulation that, in case of loss or damage by fire, the premium note 
being past due and unpaid, the policy shall be void, it was 


Held, (the premium note having been past due and unpaid at the time of the fire, ) 
that evidence that the defendant company, by previous transactions with plaintiff 
and others, had extended similar notes, would warrant the jury in coming to 
the conclusion that the defendant was estopped from denying an agreement for 
extension, and insisting upon a forfeiture. 


. If an insurance company intentionally, by language or conduct, leads its 
policy-holders to believe that they need not pay their premium notes promptly, 
and that no advantage will be taken of the failure, it is equivalent to an express 
agreement to that effect, und is a waiver of any forfeiture expressed in the 
policy therefor. Ferebu vs. N. C. Home Ins. Co., 68 N. C., 11, cited, distin- 
guished, and approved. 


Ropmay, J. 

The plaintiff was not entitled to a judgment upon the verdict, be- 
cause the jury found that the company had not extended the time 
for the payment of the premium note, and by the terms of the policy 
in such case it was void. We think, however, that he is entitled to a 
new trial, for the reasons which we proceed to state : 

1. Perkinson, one of the owners of the property insured, had given 
evidence tending to show that the company, by its agent, had 
agreed to extend the time for the payment of the premium note for 
ninety days after the first of February, 1876. To weaken this evi- 
dence, the defendant put in evidence declarations of Perkinson, made 
while the fire was in progress, tending to prove the contrary, and that 
the policy had become void by his neglect to pay the premium note 
when it had become due. To explain these declarations Perkinson 
was recalled, and stated that during the fire he was excited and con- 
fused ; that he had answered the questions put to him without reflec- 
tion, and did not then remember that the time for paying the pre- 
mium note had been extended. To support this testimony of Perkin- 
son, the plaintiff called in one Fitz, and proposed to show by him 
that while the fire was burning he also asked Perkinson if the pro- 
perty was insured, and that Perkinson had replied that “he did not 
know—his mind was so confused and excited that he could not recol- 
lect.” This testimony of Fitz was objected to, and excluded by the 
judge, and plaintiff excepted. The judge, however, allowed Fitz to 
say that Perkinson appeared much disturbed and depressed. 

The ground of the objection was, that this declaration to Fitz was 
not contemporaneous with those previously proved, and could not 
therefore qualify or explain them. However that might be, if the de- 
clarations had been as to some other subject, we are of opinion that 
they ought to have been received. Declarations as to the present 
state of the feelings or health are always competent when that is the 
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question, and these were so nearly contemporaneous with those pre- 
viously proved, and while the same state of circumstances continued, 
that they must reasonably be considered, in reference to the purpose 
for which they were introduced, as contemporaneous. 

2. The plaintiff then offered to prove that shortly after the fire had 
subsided, Perkinson’s mental condition was such as to excite the at- 
tention and remarks of one of his friends, who, in consideration of it, 
advised him to take a drink of liquor. This was objected to and ex- 
cluded, and plaintiff excepted. We think this evidence was compe- 
tent. It consisted of two parts; one as to the actual condition of 
Perkinson’s mind, which was certainly competent ; and the other, as 
to the advice of his friend, which was relevant as tending to show to 
what extent the witness thought Perkinson’s mind was affected. 
When evidence tends fairly to prove the matter in dispute, courts are 
not disposed to reject it. The jury will pass on its collected weight. 

3. The plaintiff requested the judge to instruct the jury that a for- 
feiture by means of a non-performance of a condition subsequent 
was not favored, and the waiver of the forfeiture by the company 
might be inferred from the dealing of the company with the insured, 
and from the known custom of the company with reference to matters 
insisted on as working the forfeiture, as well it might result from 
express agreement. This the judge declined to do, and instructed 
the jury that “the forfeiture for non-payment of the premium note at 
maturity, is a provision in favor of the insurance company, which 
they may waive by an express agreement for an extension, and such 
agreement, if made, needs no consideration to support it.” 

Substantially, the only matter in dispute between the parties was 
as to the extension on the premium note for ninety days after it fell 
due. There was the evidence of Perkinson to the effect that there 
had been an express agreement for extension; and it might have 
been, and probably was, argued that there was in the testimony of 
Long, (defendant’s agent,) matter which supported Perkinson. In- 
dependently of this, it was argued for the plaintiff, that the course of 
dealing by the company with Perkinson, and with other policy- 
holders to his knowledge, as testified to by Long, estopped the com- 
pany from denying the agreement for extension, and from insisting on 
a forfeiture. As there is to be a new trial, it will be sufficient to say 
that there was evidence upon which the jury might, under proper in- 
structions, have come to this conclusion. Long stated the course of 
dealing. He also stated that the company thought it good policy not 
to urge the prompt payment of the premium notes, as, while they 
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lost nothing by it, they were not during such indulgence bound for 
any loss. It is scarcely necessary to say that such a course of dealing, 
with such a view, which could not have been known to the insured, 
was unfair, and calculated to deceive them. It was also a mistake in 
law ; for it cannot be doubted that if a company intentionally, by lan- 
guage or conduct, leads its policy-holders to believe that they need 
not pay their premium notes promptly, and that no advantage will be 
taken of the failure, it is equivalent to an express agreement to that 
effect, and is a waiver of the forfeiture. It will be sufficient, in sup- 
port of this doctrine, to cite May on Insurance, secs. 360 and 361, 
and the cases there referred to, which fully sustain it. 

The judge, by his instruction, in effect says that there can be no 
waiver except by an express agreement, and deprived the plaintiff of 
any benefit from the other view of the case. He also omitted to in- 
form the jury that the company was bound by the acts and represen- 
tations of its general agent within the line of his employment, a pro- 
position of law which the plaintiff had urged and the defendant de- 
nied. May on Insurance, secs. 143-144 ; Union Mut. Ins. Co. vs. Wil- 
kinson, 13 Wall. 222. 

This case differs essentially from Ferebu vs. N. C. Home Ins. Co., 
68 N. C., 11, in which the agent agreed to receive payment of the pre- 
mium in a debt owing to himself, which could not be supposed to be 
within the scope of his agency, and the company had notified the 
plaintiff that the premium must be paid, or the policy would be for- 
feited. 

Judgment reversed and venire de novo. 





Willis vs. Insurance Companies. 


SUPREME COURT OF NORTH CAROLINA. 


CHARLES T. WILLIS 
vs. 


GERMANIA anp HANOVER FIRE INS. COS.* 


. Where the insured complies substantially with all the requirements of the con- 
tract between himself and the insurers, immaterial variations will not vitiate it. 


Where a policy forbids the keeping of benzine, camphene, ‘‘or any explosive,” 
it is a question of fact for the jury whether or not certain alcohol kept by the 
insured was an explosive. At any rate it cannot be considered in the absence 
of a finding to that effect. 


. If such a policy authorizes the keeping of kerosene of a certain quality, it will 
rest upon the insurers, in case of loss, to show, (1) that the kerosene was not of 
that quality, and (2) that the fire originated or was influenced by the kerosene 
kept. 

. An instruction by the insured to his agent not to interfere in case of fire unless 
the entire stock could be saved, in order that no dispute might occur with the 
insurers as to the amount of loss, will not bar a recovery where it affirmatively 
appears that no effort of the assured or his agents could avert the loss. 


Reape, J. 

The plaintiff, upon beginning mercantile business, to guard against 
the dangers of ruin to himself and probably to his creditors, insured 
his storehouse and goods in the defendant company against fire. 
His store and goods were burned, and instead of the safety which he 
sought and paid for, he finds himself involved in a three years’ law- 
suit with the defendant. There could be no objection to this if the 
plaintiff had provoked it by any misconduct, or if the defendant had 
any substantial defense ; but the findings of the jury are: 1. That 
the plaintiff owned the property absolutely.. 2. That the value was 
as much as he represented it to be at the time of its insurance, and 
that it was still more at the time of the fire. 3. That the representa- 
tions upon which the policy was based were true. 4. That he had 


* From 79 North Carolina Reports, 285. 
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performed all the conditions and requirements, on his part, contained 
in the policy. What more could he have done? The defenses are 
frivolous, and, as found by the jury, untruthful. 

1. That the plaintiff was not the absolute owner of the property 
insured, in the particular that in his stock of goods there was a barrel 
of wine, worth some $60 or $80, which he had to sell on commission. 
Grant that to be so; still there were goods enough besides that [to 
meet] the demands of the application and the policy. The policy 
secured only $1,050 value of goods—that is, three fourths of $1,400. 
There was more than $1,400 value of goods at the time of the insur- 
ance, and $1,700 at the time of the fire, leaving out the wine. But 
however that may be, the verdict of the jury is that the plaintiff was 
the absolute owner of the goods, and they make no exception as to 
the wine. 

2. That the plaintiff did not give immediate notice of the fire to the 
general agent of the defendant in New York. The factsin detail upon 
that point are, that the plaintiff within a few days gave notice to the 
local agent of the defendant in Wilmington, N. C., and the local agent 
gave notice to the defendant in New York, and, thereupon, the defend- 
ant sent an agent to examine the matter. His Honor left these facts to 
the jury, from which they might infer an acceptance of the notice given 
as suflicient. We think his Honor might have gone further, and 
charged the jury that these facts being true, there was notice. At 
any rate, the jury found notice. There was substantial notice, which | 
was accepted and acted on by the defendant. 

3. That the plaintiff had not furnished the specific proof of the 
amount of loss. The facts in regard to this are, that the plaintiff’s 
bills and invoices were burned, so that he could not furnish the agent 
that evidence. But, by mutual consent, the settlement was post- 
poned until the plaintiff could get duplicates of his purchases. At 
the time agreed on they met again, when, being unable to agree, 
they again separated, and the agent returned to New York. We are 
not informed as to the particulars of their disagreement, and it does 
not appear that any other evidence of loss was demanded, or that 
the precise evidence mentioned in the policy was insisted upon. It 
does appear that, by consent, duplicates of purchases were resorted 
to, and it does not appear that the agent required any particular 
proof which was refused. And it would seem that while they were 
attempting to treat about the loss, and the plaintiff offered such evi- 
dence as was in his power, and it was unsatisfactory to the agent, he 
ought have said‘in what it was unsatisfactory. Indeed, we are to take it 
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that the objections which he made then are the same as made now, 
and that they were frivolous. The finding of the jury is that the 
plaintiff complied with all the conditions and requirements of the 
policy. 

4, That there was evidence that the plaintiff had on hand in his 
store, aleohol—and that alcohol was an explosive. It is forbidden in 
the policy that the plaintiff should keep benzine, camphene, or any 
explosive. Alcohol is not named. There was no evidence as to 
whether alcohol is an explosive. Whether it is or not, as a fact, de- 
pends on circumstances, as its strength, exposure, etc. Whether the 
alcohol in question was explosive or not, was certainly not a question 
of law, as there was no evidence of its quality, and therefore his 
Honor could not charge that it was an explosive, as the defendant re- 
quested him to do; and there being no evidence that it was, he had 
a right to assume that it was not explosive, forbidden in the policy. 
There was no evidence that the fire originated or was in any way in- 
fluenced by the alcohol ; and then, again, there is the verdict of the 
jury that the plaintiff had complied with all the conditions of the 
policy. 

5. That the plaintiff was authorized to keep kerosene oil of stand- 
ard quality, (110°,) and there was no evidence that the kerosene 
kept was of that quality ; and again the jury find that it was, and 
there is no pretense that the fire originated from or was influenced by 
the kerosene. It was impossible to apply any test to the kerosene 
after its destruction. 

6. That the plaintiff did not save what might have been saved at 
the fire. The facts are, that the fire occurred at night, and when 
discovered it had progressed so far that it was impossible to save 
anything. Of course he was not required to perform impossibilities, 
The ovly ground for this defense is that the plaintiff had given 
general instructions to his agent, that if a fire occurred not to inter- 
fere unless he could save all, to prevent disputes as to what was con- 
sumed, This was wrong—but it worked no wrong, because with the 
contrary instructions nothing could have been saved. 

Insurance contracts are prepared by insurers who have at. their 
command, in their preparation, the best legal talent and business ca- 
pacity, and every precaution is taken for their protection. This is 
necessary to prevent the frauds of bad men. But, on the other 
hand, the insured are generally plain men, without counsel, or capa- 
city to understand the involved and complicated writings which they 
are required to sign, and which, in most cases, they probably never 
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read. What they understand is, that they ure to pay the insurers so 
much money, and if they are burnt out the insurers pay them so 
much. When, therefore, there has been good faith on the part of the 
insured, and a substantial compliance with the contract on their part, 
the courts will require nothing more. 

It is said in 2 Parsons on Contracts, 461, on fire insurance, that 
policies frequently contain express provisions as to notice of loss, and 
proof, and adjustments, and there must be a substantial compliance 
with these requirements, and such a compliance is sufficient. If the 
notice or preliminary proofs are imperfect or informal, all objections 
may be waived by the insurers, and they will be held to have made 
the waiver by any act which authorized the insured to believe that the 
insurers were satisfied with the proofs they had received, and desired 
nothing more. 

And again he says, page 426, It may be said, generally, that war- 
ranties, restrictions, or declarations of this kind, are construed some- 
what liberally toward the insured, and somewhat strictly toward the 
insurers. It would be reason enough for this that the insurers frame 
the policy as they choose, and may make the language as strict as 
they think proper. 

There isno error. Judgment affirmed, and judgment here. 
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SUPREME COURT OF NORTH CAROLINA. 


JOHN A. COLLINS 
vs. 


FARMVILLE INS. AND BANKING CO.* 


The prohibition of the keeping of gunpowder, fireworks, salpeter, etc., in a policy 

of insurance on a stock of ‘‘ drugs and medicines,” is not a prohibition against 
the keeping of saltpeter as a drug, but only in such manner and quantity as 
would increase the risk. 
Where, in such case, saltpeter was on hand as a part of the stock of drugs at the 
time the policy issued, being an article usually kept in drug-stores, it was as a 
part of the stock insured, and, although specially prohibited by the terms of 
the policy, the policy was not thereby avoided. 

. At the time of the issuing of defendant's policy, additional insurance was taken 
out upon the property in another company, with the same agent, and with the 
consent of the defendant indorsed upon the policy. Thereafter another com- 
pany was substituted by the same agent in place of the second insurer, with 
the knowledge of the first, and without objection. 

Held, that the fact that the substitution was made by defendants’ agent, with de- 
fendants’ knowledge, and without their objection, constitute a waiver of the 
stipulation in the policy of defendants that no additional insurance should be 
placed upon the property insured, unless the consent of the company was in- 
dorsed upon its policy. 


Reaves, J. 

The plaintiff was a druggist in Enfield, N. C., and the defendant in- 
sured him $1,200 on his stock of drugs and medicines in a one-story 
building, etc., with a concurrent insurance on the same by the Alex- 
andria Insurance Company, of $1,800. This was in 1874, and the 
same was annually renewed up to 1877, when the store was destroyed 
by fire. During these years, and several transactions, there was a 
good understanding and a becoming liberality between the parties. 
Upon its coming to the attention of the plaintiff that he had not in- 
formed the defendant that he kept paints and oils, he informed the 


*From 79 N. C. Reps., 279. 
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president of the company, by letter, of his omission, and the president 
wrote to him a liberal letter, saying that the omission might techni- 
cally have made the policy void, but the president thought the compa- 
ny would not take advantage of an inadvertence of that sort, but to 
put the matter beyond dispute, the president gave the plaintiff writ- 
ten permission to keep the articles. 

It appears that while the plaintiff's principal business was that of a 
druggist, yet, as is common with druggists in small towns, he kept 
various other articles. Nearly one half of his stock was other than 
drugs and medicines strictly speaking, but in common parlance it 
will be called a stock of drugs and medicines. After the fire, this 
seems to have been the first trouble—the plaintiff supposing that his 
stock in the store was insured, while the defendants insisted that only 
the “drugs and medicines” were insured. And such is the language 
of the policy. 

What then are “drugs and medicines?” This is not easily an- 
swered. Webster defines drugs to be “something used in the com- 
position of medicines,” and again, “used in dyeing or in chemical 
operations.” 

It is clear that the defendant, in the careful preparation of the pol- 
icy, ought not to have left a matter of that sort at large as a trap in 
which the plaintiff might be caught. This matter is, however, brought 
forward for the following specific purpose : 

1. The policy, even by the defendant’s admission, does insure the 
plaintiff's “ stock of drugs and medicines in the house,” etc. Well, is 
saltpeter a drug? Yes, itis admitted to be. Was it a part of the 
stock asa drug? Yes, admitted to have been. Then it was specific- 
ally insured in the written and governing part of the policy. But in 
the small print of the policy, it is provided that if the “assured shall 
keep gunpowder, fireworks, nitro-glycerine, phosphorus, saltpeter, 
etc., the policy shall be void.” 

Now the above articles are necessary drugs and medicines. The 
prohibition, therefore, is not against keeping them as drugs and med- 
icines when a pound of saltpeter would be as harmless as a pound of 
alum, but against keeping them as articles of danger. With this con- 
struction, the policy contract is just and reasonable ; otherwise the 
policy insures saltpeter, and yet forbids the keeping of it. There is 
no allegation that it was kept otherwise than as a drug, and no objec- 
tion is made to the quantity, and no pretense that any harm resulted 
from it If the president of the defendant company had written after 
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the fire, as he did before, that his company would not resist upon 
technicalities, or take advantage of inadvertences when no harm had 
resulted, it would have been doing gracefully what the courts will 
compel to be done, whether or no. A substantial compliance with a 
contract is all that is required in any case. When there has been a 
substantial compliance in good faith, the courts will disregard techni- 
calities. 

The saltpeter which was in the stock as a drug, kept and sold as a 
drug, was insured ; it was forbidden to be kept or used otherwise than 
as a drug, and in such manner or quantity or purpose as would in- 
crease the risk. 

Wood on Insurance, page 840, is express authority on what I have 
said: ‘When a policy is issued upon a stock of goods, such as are 
usually kept in a country store, it is held that all such goods as usu- 
ally form part of such a stock may be kept, although prohibited to be 
kept by the printed terms of the policy. * * And when a policy cov- 
ers a stock of merchandise which is in fact kept in a country store, 
although the words such as are usually kept in a country store, are 
not used, the policy will not be invalidated by keeping articles em- 
braced under the list of hazards, if the articles so kept are usually kept 
in such stores, although in the printed provisions of such policy, the 
keeping of such articles is specially prohibited.” 

In our case, saltpeter was on hand as a part of the stock of drugs at 
the time the policy issued ; it is usually kept in drug-stores, and it 
was always kept on hand in small quantities for retail as a drug ; the 
stock of drugs was insured ; therefore the saltpeter as a part of the 
stock of drugs was insured ; and, although it was specially prohibited 
in the printed terms, it does not avoid the policy according to the au- 
thority just quoted, for which he cites a number of cases. 

2. As already stated, at the same time that the defendant issued its 
' policy for $1,200, the Alexandria company issued its policy for $1,800 
to the plaintiff, with the consent of the defendant indorsed on its pol- 
icy. Indeed both policies were effected by the defendant’s agent, who 
was also the agent of the Alexandria company. The annual renewals 
were all in the same way by both companies, with the concurrence of 
both, until the Alexandria company retired from business in North 
Carolina, when another company, the Commercial, was substituted in 
its place by the same agent. There was evidence tending to show 
that the defendant knew of the substitution of one company for the 
other by its agent, and there was no complaint against it; and when 
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the defendant was endeavoring to adjust the loss with plaintiff, the 
substitution was well known, and no objection made ; and the only 
objection now made is the technical one that the change was not ac- 
tually indorsed upon the policy. We do not mean to say that double 
insurance, as it is called, or increased insurance, is a technical matter ; 
quite the contrary. It is very important, not only to the insurer 
whose risk is thereby increased, but to the public, as an overinsur- 
ance is a temptation to incendiarism ; but here there was no over- 
insurance and no increase of the amount, but simply the substitution 
of one company for another with the knowledge of the defendant, and 
the only objection is that it was not entered on the policy. That is 
technical, and we are of the opinion that the facts that the substitu- 
tion was made by defendant’s agent, with defendant’s knowledge, and 
no objection upon the attempted adjustment or before action was 
brought, are a waiver of the objection that it was not entered on the 
policy. 

In Wood on Ins., sec. 496, it is said : “ When the insurer, knowing 
the facts, does that which is inconsistent with its intention to insist 
upon a strict compliance with the conditions precedent of the contract, 
it is treated as having waived their performance, and the assured may 
recover without proving performance ; and that, too, even though the 
policy provides that none of its conditions shall be waived except by 
written agreement. * * And such waiver may be implied from what 
is said or done by the insurer. So the breach of any condition in the 
policy as against an increase of risk or the keeping of certain hazard- 
ous goods, * * * or indeed the violation of any of the conditions of the 
policy, may be waived by the insurer, and a waiver may be implied 
from the acts and conduct of the insurer after knowledge that such 
conditions have been broken.” So again, sec. 497: “ When other 
insurance is required to be indorsed on the policy, if notice thereof is 
given to the insurer or his agent, and consent is not indorsed nor the 
policy canceled, further compliance is treated as waiver, and the in- 
surer is estopped from setting up such other insurance to defeat its 
liability upon the policy, and the same is true when the same agent 
issues both policies, although consent is not indorsed on either policy.” 

That is precisely our case ; and the author is well supported by au- 
thority. And withal it is so just and reasonable that we would lay 
down the same doctrine, even if it were of the first impression. 

There were several other objections taken below by the defendant, 
and while they were not abandoned, they were very properly not 
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pressed in this court by the counsel, who presented the defendant's case 
with great force. We have examined them, however, and find no 
error. 


No error. Judgment affirmed. 


Annotations on the above Case by the Editor of the Insurance Law Journal. 


As the prohibition against the keeping of hazardous articles is among the 
printed stipulations of the policy, no construction repugnant to the written 
portion can prevail. The doctrine was thus laid down in Coster vs. Phoonix 
Ins. Co., 2 Wash. C. C., 51. ‘‘If the written clause varies from the print- 
ed, it is evidence of a special contract made in that particular case, different 
from the usual contract of insurance, and it must necessarily be considered 
as the real agreement of the parties. If the written and the printed portions 
can be reconciled by any fair construction, it ought to be done ; if they can- 
not, the former must prevail.” The court will endeavor to ascertain the in- 
tention of the parties, and for this purpose will regard the policy as the lan- 
guage of the company, and in case of ambiguity will give it the construc- 
tion most favorable to the insured ; but the construction must be based on 
a consideration of the language used, not on the showing of the parties as to 
their understanding of it. Stacey vs. Ins. Co., 2 W. & S.; Crossing vs. 
Scudamore, 2 Lev., 9; Palmer vs. Ins. Co., 1 Story, (U. S.,) 360; Nicoll 
vs. Ins. Co.,3 W. & M., (U.S.,) 529; Ins. Co. vs. Wright, 1 Wall., (U. 
S.,) 529 ; Montgomery vs. Ins. Co., 16 B. Mon., (Ky.,) 427 ; Marcovs. Ins. 
Co., 35 N. Y., 664; Goss vs. Ins. Co., 18 La. An., 97 ; Bargett vs. Ins. Co., 
3 Bosw., N. Y., 385; Lettimer vs. Ins. Co., 5 Duer, N. Y., 394; Robert- 
son vs, French, 4 East, 129 ; Harper vs. Ins. Co., 22 N. Y., 441 ; Hayward 
vs. Ins. Co., 19 Abb. Pr., N. Y., 116; Benedict vs. Ins. Co., 31 N. Y., 389 ; 
Cropper vs. Ins. Co., 8 Casey, 351; Dobson vs. Sotheby, 1 M. & Mul, 
90 ; Reynolds vs. Ins. Co., 47 N. Y., 597 ; Wells vs. Ins. Co., 44 Cal., 397 ; 
Fowle vs. Ins. Co., 7 Ins. L. J., 188 ; Atlantic Ins. Co. vs. Manning, 7 Ins. 
L. J., 157, and cases there cited. But the rule that the construction must 
be most strongly against the insurer, can be resorted to only when the lan- 
guage is of doubtful import. Foot vs. Ins. Co., 4 Ins. L. J., 260. 

In the construction of policies covering business risks, the ordinary rule is 
that the policy includes whatever is essential or usual in the business. 
When such business involves some specially hazardous feature, or the use 
or presence of some dangerous material, it is presumed that the parties con + 
tracted with the knowledge of this fact, and printed stipulations are in such 
cases restricted and qualified to confine them within the intention of the 
parties, as indicated in the written portion. Collins vs. Ins. Co., 10 Gray, 
155 ; Sims vs. Ins. Co., 47 Mo., 54; Delonguemare vs. Ins. Co., 2 Hall, 
589 ; Harper vs. Ins. Co., 1 Bosw., 520 ; Harper vs. Ins. Co., 17 N. Y., 194; 
Bryant vs. Ins. Co., 17 N. Y¥., 200; Ins Co. vs. Ins. Co., 5 Ohio St. R., 450 ; 
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Brown vs. Ins. Co., 31 How., (N. ¥.,) 508 ; Ins. Co. vs. McLaughlin, 3 P. 
F. Smith, 485 ; Ins. Co. vs. Stephenson, 1 Wr., 298; Pindar vs. Ins. Co., 
36 N. Y., 648 ; Archer vs. Ins. Co., 43 Mo., 484; Ins. Co. vs. De Graff, 12 
Mich., 124; Ins. Co. vs. Updegraff, 50 Penn. St., 350 ; Rafferty vs. Ins. 
Co., 3 Har., N. J., 480 ; Leggett vs. Ins. Co., 10 Rich., 8. C., 292 ; Lang- 
don vs. Ins. Co., 1 Hall, N. Y., 226; Mayer vs. Ins. Co., 10 Bosw., N. Y., 
537. 

But the intention of the parties to cover or permit such articles as are 
usual in the particular trade or business, must distinctly appear from the 
language used in the written portion, and not be a mere inference capable 
of contradiction by a printed stipulation, when it appears that the premium 
rate would be affected, and the quantity of such articles must be limited to 
an amount within the fair intendment of the policy. In Pindar vs. Ins. 
Co., 1 Ins. L. J., 827, the insurance was on ‘‘ merchandise hazardous and 
not hazardous.” The policy prohibited the keeping of goods classified as 
extra hazardous, among which was turpentine, and it was held that the 
keeping of turpentine avoided the policy, also that evidence showing that 
turpentine was usually kept in country stores, and that the application re- 
quested a policy upon stock such as is usually kept in country stores, was in- 
admissible. So in People’s Ins. Co. vs. Kuhn, Tenn. S. C., the keeping of 
a prohibited hazardous article was allowed to avoid the policy on a stock of 
family groceries. Also in Richards vs. Ins. Co., 3 Bennett’s Cases, 76, 
where there was a classification of articles, and the property was insured as 
‘*non-hazardous merchandise,” whereas hazardous articles were included in 
the stock, it was held that the description of the property when the rate of 
premium was affected, was a warranty that it was all of that character, and 
if partly of a more hazardous nature, there was a breach of warranty which 
avoided the policy. In Faulkner vs. Ins. Co. 1 Kerr, (N. B.,) 279, the pol- 
icy on goods stipulated that not more than 25 lbs. of gunpowder should be 
kept on the premises, and it was held that its violation avoided the insur- 
ance, though it did not contribute to the loss. See also Duncan vs. Ins. 
Co., 1 Bennett, 179 ; Wood vs. Ins. Co., 2 Bennett, 24. 

But where the language of the prohibition indicates that the intention 
was simply to restrict, in a general way, the application or extended use of 
the premises for certain occupations or for keeping certain classes of articles, 
the mere incidental use or presence, in general conformity’ to the subject 
matter of insurance, will not work a forfeiture; the rule applies that the 
written portion must be allowed to prevail. In Moore vs. Ins. Co., 2 Ben- 
nett, 758, the insurance was on a stock of dry-goods, and the policy provid- 
ed that it should be void if the premises were ‘appropriated, applied, or 
used, to or for the purpose of carrying on, or exercising therein, any trade, 
business, or vocation denominated hazardous or extra hazardous, or speci- 
fied in the memorandum of special rates, and it was held that the intention 
was simply to prohibit the appropriating of the store to such purposes, not 
the keeping of a single hazardous article as a part of the stock in trade. In 
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Vogel vs. Ins. Co., 9 Gray, (Mass.,) 23, it was held that a policy on a silk 
factory was not avoided by the use of a single room for weaving wool and 
cotton, under a prohibition against the use of the premises for storing wool, 
or for a cotton or woolen-mill, ete, This was not a use within the meaning 
of the policy. In Williams vs. Ins. Co., 3 Ins. L. J., 691, the policy was on 
merchandise in a brick dwelling, and it was held that keeping a small quantity 
of kerosene on hand for medicinal use, was not keeping it on storage within 
the meaning of the policy, although the rate would have been increased had 
the fact been known, so long as the risk was not increased. The mere tem- 
porary presence of prohibited articles or occupations for repairs, will not 
usually avoid the policy. O’Neil vs. Ins. Co., 2 Bennett, 103 ; Dobson vs. 
Sotheby, 1 M. & M., 90; Lounsbury vs. Ins. Co., 3 Conn., 459. Nor 
usually where the hazard is an incident of the business which the under- 
writers must be presumed to be acquainted with. In Hall vs. Ins. Co.,3 
Ins. L. J., 850, the policy was on the stock and materials of a photographer, 
and it was held that if photographers generally used kerosene stoves or 
lamps in the prosecution of their business, the policy was not thereby avoid- 
ed, although such use be prohibited ; the underwriters are assumed to know 
the method of conducting business on the property they insure. But such 
hazard must be an incident of the business ; thus a policy on merchandise, 
including cabinet ware, does not permit the use of the premises for putting 
together chairs. Appleby vs. Ins. Co., 54 N. Y., 253. 

In Bayly & Pond vs. Ins. Co., 4 Ins. L. J., 50, it was held that there 
must be a substantial violation in order to avoid the policy ; the keeping of 
a small quantity of saltpeter in a country store to preserve meat, was not a 
storing and keeping within the prohibition. In Buchanan vs. Ins. Co., 4 
Ins. L. J., 457, the policy on a paper-mill stock prohibited the storage of 
rock oils without consent ; also that kerosene etc., when stored in less 
amounts than ten barrels, should be classified as extra-hazardous ; also that 
inflammable liquids used for lights, subjected the goods to an extra charge, 
and consent must be indorsed. It was held that kerosene is a rock oil, but 
not an inflammable liquid, and it was not intended to prohibit its use for 
lighting nor the storage of forty gallons for thatpurpose. In Arkell vs. Ins. 
Co., 6 Ins. L. J., 251, the policy prohibited the generating or evaporating 
within or coatiguous to the building of any substance for a burning gas, or 
the use of gasoline for lighting, and it was held that gasoline works for 
lighting, 50 feet distant, were not contiguous, and that the use of gas, so 
generated was not a use of gasoline. In Ins. Co. vs. Fargo, 7 Ins. L. J., 
236, the policy provided that no loss in case of collision should be paid, ex- 
cept such as might be done by fire ; also that no loss resulting from petro- 
leum or other explosive oils should be paid ; also that the company should 
not be liable for damage by explosion, except such as should be done by fire. 
The insurance was on the goods of an express company, which, through col- 
lision with a petroleum train, was consumed by the burning of the latter. 





460 Report of Decisions, [ June, 


It was held that the policy was not limited to petroleum carried in the same 
conveyance, and the fire having originated from this source the policy was 
not liable. Harper vs. Ins. Oo., 17 N. Y., 194; Brown vs. Ins. Oo., 31 
How., (N. Y.,) 508; Mayor vs. Ins. Co,, 10 Bos,, (N. Y.,) 587; Grant vs, 
Ins. Co., 5 Hill, (N. Y.,) 10; Billings vs. Ins, Co., 20 Conn., 139. 

In order to nullify the printed prohibition, it is not enough that the facts 
show the prohibited article or occupation to have been incidental to the risk, 
but this must be plainly inferrible from the description in the policy. Thus 
in Pindar vs. Ins. Co., supra, the insurance was on a stock of goods in a 
country store, but it was not described as such a stock as is usually kept, 
and the policy was restricted to non-hazardous and hazardous articles, The 
plaintiffs were not allowed to show that the application was for such a stock 
as is usually kept, nor that certain extra-hazardous articles are usually kept. 
See also Pindar vs. Ins, Co., 36 N. Y., 648 ; Barrett vs, Ins, Co., 7 Cush., 
175 ; Lee vs. Ins, Co., 3 Gray, Mass., 583, 

The violation of a mere prohibition in the policy against increase of risk, 
will not avoid it unless forfeiture is made the penalty of such violation. Ins, 
Co, vs, Coatsville Shoe Factory, 5 Ins, L,, J., 413, 478, 





1879.] Sibley vs. St. Paul F. & M. Ins. Co. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


SIBLEY 
vs. 


ST. PAUL F. & M. INS. CO. 


The requirement that proofs of loss shall be furnished within a reasonable time, is 
a condition precedent. 

An overvaluation of the loss, made knowingly and with intent to defraud, defeats 
the claim. It is not necessary that the valuation should be arithmetically ac- 
curate, but there must be an honest effort to make it truthful. 

In a defense on the grounds of arson and fraud, the burden of proof is on the par- 
ty alleging them. 

The acquittal of the insured on a criminal charge of arson, is entitled to no weight 
in a subsequent defense against a civil suit on the same ground. The compa- 
ny has a right to set up the defense, and it must be decided according to the 
evidence offered, 

Where there was evidence tending to show the arrangement of a combination of 
combustibles in the store insured for incendiary purposes, it is for the jury to 
say whether it furnishes a necessary inference that the insured placed it there, 
or whether the proof offered to the contrary is sufficient to overcome this theory. 

The credibility of witnesses is for the jury. The court cannot instruct who to be- 
lieve and who not. They must be judged by their bearing, by the intrinsic 
probability of their testimony, by its consistency, and by the absence or pres- 
ence of motives and prejudice. 

If a witness has sworn falsely, his testimony may be rejected in whole or in part, at 
the discretion of the jury. 

Mere numbers do not, as a rule, create a preponderance of testimony, 

Insurance companies have rights as sacred as individuals, and the minds of the 
jury should be purged of all prejudice. 


J. M. Frowsr and Ira W. Buzz, for Plaintiffs. 
E. A. Orm and A. L. Warzeman, for Defendant. 


Buopeert, J. 
Gentlemen of the jury : This is a suit upon a policy of insurance 
issued by the defendant company, whereby the defendant insured the 
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firm of Sibley & Chester to the extent of $1,000, against loss by fire 
on a stock of goods in the store occupied by Sibley & Chester, in the 
Davis Block, on Second Street, in the city of Clinton. 

All the questions in regard to title are disposed of by the amend- 
ment which has been made, so that I will omit so much of my charge 
as I had prepared in reference to that subject. 

The plaintiff claims, and it is conceded, that a fire occurred in the 
plaintiffs store on the morning of the 19th of January, 1876, whereby 
the stock of goods insured was destroyed, or substantially destroyed, 
and the conditions of the policy have been practically complied with. 
The ‘policy requires that proofs as to the nature and extent of the 
loss shall be furnished to the defendant within a reasonable time after 
the fire. This is a condition precedent, for the purpose of giving the 
insurance companies an opportunity to investigate the claim before 
being obliged to make payment. It is admitted that proofs were fur- 
nished on the 22nd of June succeeding the fire, which were supple- 
mented or amended by other proofs furnished at the request of the 
insurance company on the 12th day of July ; and it does not seem to 
be insisted that, under the circumstances, this was not apt time. The 
delay which took place, under some circumstances might have been 
such as to have entitled the company to resist the loss; but under 
the circumstances under which this delay occurred, I think no ques- 
tion is made but what the plaintiff did furnish the proofs of loss which 
were required in apt time ; so that you will not be troubled with that 
question, as no question is made before the court or jury on that point. 

Defense on the merits, then, is made on two grounds: First, that 
the fire in question was caused by the criminal and willful act of the 
plaintiff, with the intent to defraud the insurance companies who had 
issued policies on this stock of goods ; second, that the plaintiff had 
been guilty of fraud in the exhibition of his proofs of loss by present- 
ing an intentionally exaggerated statement as to the extent of his 
loss. As to both these defenses, the defendant has the laboring oar ; 
that is, the defendant has the affirmative on these points, and must 
make out one or both of them by a satisfactory preponderance of 
evidence ; but sustaining of either of these propositions or grounds 
of defense would be sufficient to defeat the plaintiff's claim. The ef- 
fect of sustaining either of these defenses would be to brand the plain- 
tiff as a deliberate swindler or moral criminal ; therefore the proof on 
these points should be fully satisfactory to your minds. 

I had occasion in the trial of an insurance case a few years since, to 
consider and give to the jury the rule in regard to the kind of proof 
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which was required to sustain this kind of defense, which for conve- 
nience I will read to you : 

“Tf the plaintiff, knowingly, and with intent to defraud the defend- 
ant and other insurance companies, who had insured their stock of 
goods, made up a false and exaggerated statement of the amount and 
value of their stock of goods in store at the time of the fire, and de- 
stroyed or damaged thereby, they thereby forfeited all claim against 
the insurance company. 

“In cases of this kind, the plaintiff must come into court with clean 
hands. The insured is presumed to know better than any one else 
the value of his property and the amount of his loss, and is bound to 
make his statement of loss honestly, without any attempt to obtain 
more than his actual damage ; and this rule of law, that thus defeats 
all claims, unless honestly made, is intended to protect the insurance 
companies from frauds which might otherwise be perpetrated on them. 
It is a rule which can do an honest man no harm. 

“TI do not mean, by this, that a person who has sustained loss for 
which the insurance company is liable, is obliged to state his loss in 
dollars and cents with arithmetical accuracy, for that, from a variety 
of circumstances, is frequently impracticable ; but he must disclose 
the whole truth, and nothing but the truth, as nearly as he can come 
at it at the time by a reasonable and honest effort on his part.” Huch- 
berger vs. Ins. Co., 5 Bissell. 

The defendant’s evidence tends to show, by circumstances, that the 
plaintiff's store was set on fire by the plaintiff or through his conni- 
vance or procurement ; and it appears, and is conceded, as one of the 
elements in this case, that the plaintiff was indicted in Clinton Coun- 
ty, Iowa, where this loss occurred, and tried for the incendiary burn- 
ing of this store, and on that trial he was acquitted. This acquittal, 
however, is not to be considered by you as in any light bearing upon 
the question of the guilt of the plaintiff upon this branch of the case. 
It is not conclusive, and can cut no figure, and has no weight for the 
purposes of this trial. There may not have been testimony enough 
to justify the jury in their estimation in finding the plaintiff guilty of 
incendiarism, as charged in that indictment. We have not the re- 
cord before us, and we do not know what the specific charges were ; 
and therefore that txial and acquittal do not weigh as testimony in 
this case at all, but you must decide this issue upon the evidence which 
has been given in this case. The defendant has the right to set 
up this defense, notwithstanding the fact that the plaintiff was not 
convicted on that indictment. 
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The circumstantial evidence centers mainly about the tub alleged 
to have been found in the store, with cotton batting and kerosene in 
it, on the morning after the fire. The defendant’s evidence tends to 
show that such a tub was found in the store immediately after the 
fire ; and from this fact the defendant insists that the fair presump- 
tion is raised that this combination of combustibles was placed there 
for incendiary purposes, and that the plaintiff must necessarily have 
been privy to its being there for such purposes. I need not recapitu- 
late in detail the testimony of the plaintiff in regard to the time when 
and place where this tub and its contents were found, nor the alleged 
particulars in regard to the marks it left upon the floor, as this must 
all be fresh in your own recollection. 

In answer to this branch of the case, the plaintiff has offered proof 
tending to show that the tub in question was not seen in the building 
for some days after the fire—that it was in a restaurant up stairs over 
the adjoining store at the time of the fire, and either fell, or was 
thrown into the yard, and was either placed in the store by design or 
accident after the fire, and without the knowledge of the plaintiff, and 
in furtherance of some design against him. 

The first question to be considered by you on this branch of the 
case is whether, if this tub and contents were found in the store on 
the morning after the fire, upon the first ingress into the store after 
the fire was sufficiently extinguished, it furnishes a necessary infer- 
ence that the plaintiff placed it or caused it to be placed there for in- 
cendiary purposes. Second, does the proof offered by the plaintiff 
overcome or answer this theory? You have listened to the explana- 
tion which has been offered by the plaintiff in reference to the ques- 
tion of the finding of this tub, as to whether the tub was actually 
there, as to whether it could have been there during the fire, as to 
whether its contents, cotton batting saturated with kerosene, perhaps 
as inflammable a substance as is known, unless it may be gunpowder, 
could have remained unconsumed during such a fire. These are 
questions for you to weigh. The law makes you judges of the weight 
to be given to all this testimony, not only as to the credibility of the 
witnesses, but as to the conclusions to be drawn from the circum- 
stances to which they testify. It is for you to say whether this charge 
of incendiarism has been so far made out, and sustained by the proof, 
as to clearly satisfy your minds of its truth by a satisfactory prepon- 
derance of evidence. The testimony on this, as on the other points 
of the case, is conflicting and contradictory ; and it is for you to re- 
concile it if you can, or if irreconcilable, to say which and how much 
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of it you will believe. If, from all the proof in the case, you come to 
the conclusion that the plaintiff did set fire to his store, or caused it to 
be set on fire, then the plaintiff has no right of action on this policy, 
and you should find the issue for the defendant, without considering 
the other elements of the defense. 

As to-the second ground of defense, the policy in this case con- 
tained the following clause : ; 

“All fraud or attempt at fraud, by false swearing or otherwise, 
shall cause the forfeiture of all claim on this company under this 
policy.” 

It hardly needs a judicial interpretation of this clause of the con- 
tract to see that if the plaintiff has intentionally made a claim fora 
loss under this policy of a sum greater than his actual loss, for the 
purpose of defrauding the defendant thereby, he by such act forfeits 
all right to a recovery under the policy. The uncontradicted evi- 
dence in the case shows that the plaintiff's books of account, and ori- 
ginal bills of purchase, and invoices, were burned in the fire in ques- 
tion. The plaintiff was therefore obliged to resort to secondary evi- 
dence to show the amount of his loss; and his testimony tends to 
show that the method adopted by the plaintiff to arrive at, or ascer- 
tain approxumately the amount of his loss, was to take the gross 
amount of his purchases ascertained from his bank account, the 
amount of cash deposited, as he claims to have sold only for cash, and 
to add to the cash deposited in bank what he believed or estimated to 
be a fair statement of his expenses, to take from this sum his average 
profits, and then deduct the balance from his total purchases, on the 
assumption that all goods except those which had been sold in due 
course of trade, were in the store at the time of the fire, and that 
the result of these figures would be a very close approximation to the 
actual loss. 

I do not understand that the plaintiff's attorneys claim that this me- 
thod would give an exact statement of the stock on hand ; that per- 
haps would be impossible. In this statement is a large item for a bill 
of goods which the plaintiff claims to have bought in November 
or October, 1875, of one Rockwell, amounting, as I understand, to 
between six and seven thousand dollars in actual value, but for which 
the plaintiff claims to have paid $5,000, $1,500 of which was in cash 
and the balance in mining stock ; and the whole controversy on this 
branch of the case centers around the question whether the plaintiff 
did in fact buy from Rockwell, and place in his store at Clinton, any 
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such bill of goods as is claimed. I say the whole controversy centers 
about this fact, because there seems to be no dispute as to the amount 
of goods which the plaintiff bought of other merchants, and of which 
invoices have been furnished, which, when added to Rockwell's bill, 
make up the total of the plaintiffs purchases. Upon this pivotal 
question the plaintiff has testified to the purchase from Rockwell of 
six or seven thousand dollars’ worth of goods in the fall of 1875, which 
he says he placed in his store, and which formed part of his stock, and 
he is the only witness who has testified to the direct fact of such pur- 
chase. There are some witnesses who testify to facts which it is 
claimed corroborate and sustain Mr. Sibley on this point, but they 
seem only to have partially corroborated him. For instance, Mr. 
Munson states that he knew of four trunks of goods being shipped or 
sent by rail from this city to Clinton by the plaintiff; but Mr. Mun- 
son does not know where these goods came from, and there is, there- 
fore, this link out, which you are obliged to fill by the plaintiff’s own 
testimony. He says these goods came from the Rockwell purchase. 
Mr. Sibley also testifies that his partner, Mr. Chester, was with him 
at the time of the purchase, and inspected the goods. He tells you 
that Chester is now in New York, and yet his testimony, as to the 
amount of this stock purchased, is not offered. The fact that in a 
closely controverted question as to the value of this stock of goods, 
the testimony of a witness is not offered who would seem to have 
been in a position to throw light upon the transaction, is a circum- 
stance which the jury have a right to consider, and it is for you to 
say whether it does or does not satisfy your minds that the testimony 
of this witness, if produced, would not tell against the plaintiff's case, 
as it is your province to weigh all the circumstances in the case, as 
well as the direct evidence, and the lack of testimony is frequently as 
significant a fact as its ,presenee. 

To meet this testimony of the plaintiff as to the goods sold by 
Rockwell, he (Rockwell,) has been called as a witness, and he testifies 
in substance and positively, that he only sold the plaintiff about $70 
worth of goods ; and his testimony is corroborated to some extent by 
Skidmore, Boynton and Mrs. Wood, and perhaps others whom I have 
omitted to mention, who claim to have seen the goods in question, and 
who testify that Rockwell had only a small remnant of millinery 
goods, whose value, at the time, could not at the utmost exceed from 
$100 to $125. There is also testimony from the witness Johnson, who 
was a clerk for the plaintiff, tending to show that there was a deple- 
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tion of this stock going on ; that goods went irregularly out of the 
store, and not in the ordinary course of trade. His estimate, also, as 
to the value of the goods, at the time of the fire, differs widely from 
the estimate of the plaintiff, and also from the estimate given by the 
plaintiff’s witness, Lewis, who was also a clerk in the store. I may 
here say that the plaintiff and Lewis estimate the goods variously 
from $9,000 to $11,000, as in the store at the time of the fire, while 
Johnson places it only at the outside about between three and four 
thousand dollars. There has also been a large amount of testimony 
introduced tending to impeach the witnesses, Sibley, Rockwell, John- 
son and Rowley. The most of this testimony consists of proof tend- 
ing to show that these witnesses have made on other times and occa- 
sions different statements as to the fact than those they have given 
under oath before you on this trial. The law makes you the judges 
of the credibility of the witnesses, and the weight to be given to their 
testimony ; and it is for you to say whether any of these witnesses, 
called by either party, have been so far impeached—their credibility 
as witnesses so far attacked and broken down—as to justify you in 
disbelieving their testimony. Upon this point I read from the instruc- 
tion given by Mr. Justice Davis to a jury, in the trial given of a case 
somewhat similar to this, a few years since, from the bench of this 
court : 

“The credibility of witnesses is for the jury ; the court cannot in- 
struct you who to believe or who to disbelieve. There is no artificial 
rule of belief to control the minds of the jury. Some witnesses, by 
their appearance on the stand, impress the jury that they are impar- 
tial between the parties and tell the truth ; other witnesses who 
testify show such bias and tell their story in such a way that the 
mind hesitates to place implicit reliance on what they say. To such 
witnesses you should apply the best of your common sense. How did 
they bear themselves upon the stand ? Was their evidence favorable 
to the party that called them? Was it consistent with human con- 
duct? Did they stand the test of cross-examination? Have they 
been successfully contradicted or impeached? Have they shown 
malice or prejudice? These are matters properly to be considered in 
examining the value of testimony on which the case turns. Huchber- 
ger vs. Ins. Co., 4 Bissell. 

If you are satisfied, from a consideration of all the proofs, that any 
witness has sworn falsely in regard to any material fact in this case, 
then you are at liberty to reject his entire evidence, but you are not 





468 Report of Decisions. [June, 


obliged to do so, because he may have sworn falsely upon some point, 
and yet have told the truth upon others ; so that you are, after all, to 
judge as to how much of each witness’s testimony you will believe. 

So, too, in regard to the qnestion of preponderance of testimony. 
Mere numbers do not, as a rule, create such preponderance. That is, 
the jury are at liberty to believe one witness in opposition to several, if 
there is such coherence and such an air of veracity surrounding the 
testimony as to satisfy you that he has told the truth, and the others 
have not done so. The very position in which the law places you as 
judges of the weight of the testimony and the credibility of the wit- 
nesses, leaves it for you to say who and what you will believe, and how 
much you will believe. 

The question, after the consideration of all this mass of contradic- 
tory and impeaching testimony, (and it is only for the solution of this 
question that the proof is admitted, ) is, did Mr. Sibley purchase from 
Rockwell this large bill of goods to which he has testified? If you 
find that he did purchase this six or seven thousand dollars wrth of 
goods, and placed them in his store, then I think I do not overstep 
the province of the court in saying that you should find for the plain- 
tiff on this branch of the case. But if, on the contrary, you are sat- 
isfied that Rockwell has told you the truth as to the nature and extent 
of his dealings with Mr, Sibley, then you must find for the defendant 
on this issue, because there can be no dispute that Sibley, in his es- 
timates of his loss which he rendered to the insurance company, in- 
cludes this alleged purchase of six or seven thousand dollars’ worth 
of goods from Rockwell, and if he knew that he had made no such 
purchase, then he must have known that his claim was false and 
fraudulent, and by such fraud he forfeited his rights under the policy, 
and your finding should be for the defendant. 

As the testimony is voluminous, allow me to suggest that you may 
abridge your labor by considering these two questions of fact separ- 
ately ; that is, first, was the fire caused by the incendiary act of the 
plaintiff with intent to defraud? Does the testimony, when all 
weighed and considered, satisfy your minds by a clear preponderance 
of proof that the plaintiff caused his store to be set on fire? If you 
solve that question in favor of the defendant, that will be an end of 
the case. If, however, you should conclude that the charge of in- 
cendiarism is not made out to your satisfaction, then you can take up 
the last and other branch of the defense. I merely suggest this, as 
you may be able more methodically to marshal the evidence on those 
two issues by considering them separately. 
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In performing your duties as jurors, in the settlement of the issues 
in this case, you should purge your minds of all prejudice against 
either party, and consider this case fairly as between min and man. 

Insurance companies have become a necessity to the business of a 
civilized community, and the transactions of this country could not 
be carried on without their agency. They are but an aggregation of 
the capital of individuals, and the individual stockholders whose 
money is invested in them, have rights as sacred and as much in your 
keeping, and in the keeping of the court, as that of any of the policy- 
holders. The right in any case can harm no man. The business of 
insurance is peculiar. Insurance companies, from the very nature of 
their business, are exposed to a variety of frauds and impositions. 
The character of the business, therefore, justifies the insurance com- 
panies in hedging, as I may say, their liability with many precautions 
and conditions unknown to any other kinds of business. These con- 
ditions, however, as interpreted by the courts, do not stand in 
the way of recovery of an honest loss. The zeal and suspicion of 
agents and adjusters may, when there are suspicious circumstances 
surrounding the loss, give annoyance and produce delay, even in the 
case of a bona fide loss, which ought to be paid; but this overzeal of 
agents and employees in other cases (for I do not know that there is 
any allegation of that kind in this case,) ought not to prejudice your 
minds against the defendant, or against insurance companies in gen- 
eral, so as to prevent your considering their defense, when wade, with 
the same fairness as if the defense came from an individual. 

If you come to the conclusion that the defense has not been estab- 
lished by the evidence, then it will become your duty to fix the mea- 
sure of the plaintiff's damages. It is conceded, or has been during 
the trial, that the loss in this case was practically a total one ; that is, 
that there were no remnants saved from the contents of the store 
that were of any appreciable value, or from which the plaintiff de- 
rived any benefit. It is also conceded that there were ten policies of 
insurance upon this stock of goods, muking a total of insurance of 
$10,000. The proofs of loss submitted by the plaintiff, and as finally 
amended by him, amount to a total of $9,578.76 for which the defen- 
dant is liable for one tenth, with interest at the rate of six per cent per 
annum from sixty days after the final proofs of loss were rendered, 
which was on the 12th day of July, 1876. 

If you find for the defendant it will not be necessary for you to 
make any computation as to that. 
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The form of your verdict will be: “ We, the jury, find the issue 
for the plaintiff, and fix the damages at” so much, which will be the 
amount arrived at by the rule which I have given you. 

If, on the contrary, you find that the defense has been established, 
or either of the defenses, then the form of your verdict will be : “ We, 
the jury, find the issues for the defendant.” 


UNITED STATES SUPREME COURT. 


‘ Octoser Term, 1877. 


Error to the U. S. Circuit Court, District of Massachusetts. 


DELAWARE MUTUAL SAFETY INS. CO., 
Plaintiff in Error, 


vs. 


JOHN H. GOSSLER er at. 


Maritime hypothecations when properly authorized and duly executed are of a 
privileged character, and held in great sanctity by the courts. The owner is 
bound by all lawful contracts of this kind by the master. Such contracts must 
be based on the necessity of obtaining supplies and repairs for the prosecution 
of the voyage, and on the inability of otherwise obtaining funds. 

Plaintiffs were underwriters on the cargo. The vessel being disabled by a hurri- 
cane during her voyage, the master was compelled to execute a bottomry bond 
on vessel, freight, and cargo, to secure the repairs necessary for its completion. 
She was afterward wrecked, and the agents of the bondholders, defendants, 
succeeded in rescuing half of the cargo, which was subsequently sold, with the 
consent of the owners. The vessel was found incapable of repair, and the own- 
ers of the cargo abandoned to the underwriters, who upon payment of the claim 
took an assignment of their interest. 

Held, that it is now well settled that the hypothecation by the master may extend 
to the cargo, of which he is the mere depositary and common carrier, as well 
as to the ship and freight. 
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The bond stipulated that in case of an utter loss of the vessel it should not be 
payable, and all parties liable should be discharged ; that the loss should be 
wholly borne by the bondholders, who should, however, ‘be entitled to such 
average as can be hereby lawfully secured to them on all salvage recoverable 
in respect to the vessel, freight, and goods, or any of them.” In an action 
against the defendants to recover money received from sale of the goods,— 


Held, that the holder of the bottomry bond is to be preferred over the insurer or 
owner to the extent of his legal claim for principal and marine interest. 


Held, that the vessel must be actually destroyed and the loss to the owners abso- 
lute, to make it a total loss within the meaning of the contract. 


Held, that the contract does not transfer the property, but only a claim upon it to 
be legally enforced. 


Held, that securities of this kind take effect in the inverse order of their dates, and 
take precedence of all others except those of salvors and sailors for wages. 


The lien attaches to the entire property, or to all that part of it which arrives in 
safety, or which can be saved, and the last plank of the ship or any part of the 
cargo may be sold by the bondholder for his benefit ; the lender is entitled to 
be paid out of the effects saved, so far as they will go, in case of disaster. 


The insurer by an abandonment can have no greater rights than the insured whom 
he represents. 


Held, that in order to defeat this lien the loss must be such that the vessel is ut- 
terly lost to the owner, and in case of wreck must no longer exist in specie. 


Held, that the vessel existing in specie, even though incapable of repair, there was 
not a total loss within the meaning of the bond. 


Judgment affirmed. 


Currrorp, J. 
Maritime hypothecations had their origin in the necessities of com- 
merce, and they are said to be creatures of necessity and distress. 
When properly authorized and duly executed they are of a high and 
privileged character, and are held in great sanctity by maritime courts. 
The Vibilia, 1 W. Rob., 14; The Rhadamanthe, 1 Dod., 209; The 
Hammersley Castle, 3 Hagg., 7; The Hero, 2 Dod., 140. 
Instruments of hypothecation are usually executed by the master, 
he being regarded as the agent of the owner, the rule being that the 
owner is bound to the performance of «ll lawful contracts made by 
the master relative to the usual employment of the ship, and other 
necessaries furnished for her use. The Aurora, 1 Wheat, 101. 
Contracts of the kind are authorized in emergencies, for the pur- 
pose of procuring necessary repairs and supplies for ships which may 
happen to be in distress in foreign ports, where the master and the 
owners are without credit, and where, unless assistance can be pro- 
cured by means of such a hypothecation, the voyage must be broken 
up or the vessel and cargo must perish. Brig Rich, 1 Cliff., 314. 
Such a hypothecation of the vessel by the master is only author- 
ized when based upon necessity, and the required necessity is twofold 
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in its character. It must be a necessity of obtaining repairs or sup- 
plies in order to prosecute the voyage, and also of resorting to such 
a hypothecation from inability to procure the required funds in any 
other way. Thomas vs. Osborn, 19 How., 31; The Hersey, 3 Hagg., 
407. . 

Sufficient appears to show that the plaintiffs were the underwriters 
on the cargo of the bark Frances, consisting of sugar, on her voyage 
from Java to Boston ; that in due course of navigation the bark 
sailed from a port of Java duly laden, for her return port ; that she 
soon encountered a hurricane which compelled the master to cut 
away her masts to save the vessel, and to put into a neighboring port 
for repairs, from whence it became necessary for the bark to proceed 
to the port of Singapore to fit the vessel to continue the voyage. 
Destitute of funds to pay the expenses incurred for the repairs, and 
without credit, the master was obliged to execute a bottomry bond 
there for the sum necessary to liquidate those expenses, with marine 
interest at twenty-seven and one half per centum upon the bark, 
cargo, and freight. All matters of the sort having been adjusted, the 
bark sailed from the port of Singapore for the port of Boston, but be- 
fore she reached her port of destination she encountered a storm, 
and in the month of December of that year was wrecked and driven 
ashore on Cape Cod. Prompt measures for saving as much as possi- 
ble from the wreck were adopted by the defendants, who were the 
agents of the bondholders or the assignees of the same, and it ap- 
pears that they succeeded in saving nearly half of the cargo, which 
was sent forward to Boston, and was subsequently sold with the con- 
sent of the owners, 

Subsequent to the shipwreck the bark was surveyed as she lay upon 
the beach, and being found to be incapable of being repaired she 
was broken up and her material was sold in separate parcels, includ- 
ing the hull, chains, anchors, sails and rigging, and when the owners 
of the cargo were informed of the disaster they made abandonment 
in writing to the underwriters under each policy of the respective 
dates, as stated in the agreed statement, claiming payment on each 
policy as fora total loss. Pursuant to that claim the plaintiffs, as such 
underwriters, paid to the insured owners of the cargo the amount as 
for a total loss under each policy, and received from the owners an 
assignment and transfer in writing of the sugar of the owners, and 
of their right, title, and interest in the same. 

Two other matters are admitted: 1. That the defendants hold the 
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proceeds of the sugar, the amount being less than the amount of the 
bond. 2. That the plaintiffs accepted the abandonments tendered by 
the owners of the cargo, and have at all times claimed what was saved 
of the cargo. 

Payment being refused, the plaintiffs brought an action of assumpsit 
against the defendants for money had and received, and the parties 
submitted the case to the Circuit Court upon an agreed statement of 
facts. Hearing was had, and the Circuit Court rendered judgment 
for the defendants, and the plaintiffs sued out the present writ of error. 

Due execution of the bond in question is conceded, nor is it ques- 
tioned that the circumstances were such at the time as to give the 
master the power to make the loan, nor that the bond by its terms 
covers the cargo and pending freight as well as the bark, unless an 
utter loss of the vessel occurred during the voyage. 

Authority of the master to hypothecate the ship and pending 
freight in such a case, whenever, within the meaning of the maritime 
law, it becomes necessary to enable him to complete the enterprise in 
which the ship is engaged, was never doubted, whether the occasion 
arises from extraordinary peril or misfortune, or from the ordinary 
course of the adventure. Nothing but necessity can be a proper 
foundation for such a hypothecation, and that necessity, as before 
stated, must be twofold in its character. First, it must be a neces- 
sity of obtaining repairs or supplies in order to prosecute the voyage ; 
secondly, it must be a necessity of resorting to a bottomry bond from 
inability to procure the required funds in any other way. The Hersey, 
3 Hagg., 408 ; The Fortitude, 3 Sum., 234 ; 1 Conkl. Adm., (2d ed.,) 
269 ; Abbott on Ship., (11th ed.,) 126. 

Shipowners appoint the master, and they are in general responsi- 
ble for his acts; but the general rule is different as to the cargo, in 
respect to which the master is the mere depositary and common car- 
rier, whose whole relation to the goods consists in his obligation of 
due conveyarce, safe custody, and right delivery. 

Viewed in that light it was supposed at one time that the master 
had no power to hypothecate the cargo to raise funds to prosecute 
the voyage, whatever the necessity might be, but the rule is now well 
settled the other way—that the hypothecation may extend to the car- 
go as well as to the ship and freight. The Cochrane, 1 W. Rob., 
314; The Gratitudine, 3 C. Rob., 257; The Packet, 3 Mason, 257 ; 
The Zephyr, 3 id., 343 ; Ins. Co. vs. Scott, 1 John., 110; Fontaine 
vs. Ins. Co., 9 id., 30; Searle vs. Scovell, 4 John. Ch., 222 ; Ins. Co. 
vs. Coster, 3 Paige, 332. 
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Bottomry bonds when given bona fide and for legitimate purposes 
are to be liberally protected. It isimportant fur the interests of com- 
merce that a master in a foreign port, standing in need of assistance 
arising out of some unforeseen necessity to complete a voyage, and 
having no credit, should for that object be invested with authority to 
pledge the ship and charge upon it the repayment of the loan in case 
of her safe arrival. The Reliance, 3 Hagg., 74. 

Beyond all doubt the bond in this case hypothecates the cargo as 
well as the vessel and the uvpaid freight by way of bottomry, as se- 
curity for the payment of the loan on the terms and conditions speci- 
fied in the instrument, which are as follows : 1. That the vessel shall 
proceed and complete her voyage without unnecessary deviation. 
2. That the principal and marine interest shall be paid in the manner 
specified, within three days after the safe arrival of the vessel at the 
port of destination, and before the cargo is landed or the freight col- 
lected. 3. That the cargo shall not be landed nor the freight col- 
lected until the payment is made, and that the bondholders for the 
time being shall have the privilege of enforcing those conditions. 
4. That interest on the aggregate amount at the current rate in the 
port of destination, shall be paid in case of failure to discharge the 
amount of the principal and marine interest as stipulated. 

Superadded to those terms and conditions is the following stipula- 
tion, in the form of a proviso : that if in the course of the voyage an 
utter loss of the vessel by fire, lightning, enemies, men-of-war, or any 
other perils, dangers, accidents, or casualties of the seas or naviga- 
tion, shall unavoidably happen, then the loan and interest shall not 
be payable, and all parties liable therefor shall be wholly discharged 
therefrom, and the loss shall be wholly borne by the lenders or bond- 
holders, and everything herein contained for payment shall be void 
and determined, save and except only, and provided in such case, 
that the lenders or bondholders shall be entitled to such average as 
can be hereby lawfully secured to them on all salvage recoverable in 
respect to the vessel, freight, and goods, or any of them. 

Difference of opinion exists among continental writers as to the 
meaning of the exception at the close of the preceding condition, but 
the great weight of authority, even from that source, is that the hol- 
der of the bottomry bond is preferred over the insurer or owner to 
the extent of his legal claim for principal and marine interest secured 
by the bond. 38 Boulay Paty, Cours de droit commercial maritime, 
183. 
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Instead of that Valin holds that the lender on bottomry is entitled 
in such a case only to such a proportion of the value of the property 
salved as the sum loaned bears to the whole value of the property 
hypothecated. Pothier and Emerigon concur with the writer first 
named, and the court of Privy Council Appeals decided that if the 
vessel is lost the lender on bottomry, though his remedy islimited to 
the value of the property salved, is entitled to the whole of what is 
saved, provided it was included in hissecurity. Stephens vs. Broom- 
field, Law Rep., 2 P. C. Appeals, 522 ; 2 Emerigon, Traité des con- 
trats ala grosse, 544. 

Much discussion took place in the preceding case as to the mean- 
ing of the stipulation in the closing part of the condition of the in- 
strument, which was quite similar in legal effect to the closing ex- 
ception in the present case, the contention being there, as here, that 
it gave the owners of the ship or cargo, as the case may be, the right 
to share in the salved property, but the court without hesitation re- 
jected the proposition, holding that the theory involved a forced con- 
struction of the stipulation utterly inconsistent with such a maritime 
contract, and that it reserved no such right to the owners. The 
Great Pacific Law Rep., 2 Adm. & Ece., 382. 

Authorities to show that the doctrine of constructive total loss is 
in no respect applicable to such a contract are numerous, unanimous, 
and decisive. Thomson vs. Ins. Co., 1 Maule & Selw., 30. 

In the case of bottomry, said the chief justice in that case, nothing 
short of a total destruction of the ship will constitute an utter loss, for 
if it exist in specie in the hands of the owner it will prevent an utter 
loss, and text-writers of the highest repute adopt the same rule and 
express it in substantially the same language. Nothing but an utter 
annihilation of the subject hypothecated, says Chancellor Kent, will 
discharge the borrower on bottomry, the rule being that the property 
saved, whatever it may be in amount, continues subject to the 
hypothecation. 83 Kent. Com., (12th ed.,) 359; Williams & Bruce 
Prac., 47. 

Unless the ship be actually destroyed, and the loss to the owners 
absolute, it is not an utter loss within the meaning of such a contract. 
If the ship still exists, although in such a state of damage as to be 
constructively totally lost within the meaning ofa policy of insurance, 
or if she is captured and afterward retaken and restored, she is not 
utterly lost within the meaning of that phrase in the contract of 
hypothecation. Maude & Pollock on Ship., (3d ed.,) 44; The 
Catharine, 1 Eng. L. & Eq., 680 ; The Elephanta, 9 id., 554. 
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Support to that view of a decisive character is derived from the 
case of Pope vs. Nickerson, 3 Story, 489, decided by Judge Story, 
where he says that in cases of bottomry nothing but an actual total 
loss of the ship in the voyage will excuse the borrower from payment, 
not even when by reason of the enumerated perils the ship shall re- 
quire repairs greater than her value ; and he adds that the proposi- 
tion is fully borne out by authority, and he adopts and fully approves 
what was decided in the case of Thomson vs. Ins. Co., to which refer- 
ence has already been made; that the question in such a case is not 
whether the circumstances were such as that in case of insurance the 
insured might have abandoned the ship, but whether it was an utter 
loss within the true intent and meaning of a bottomry contract, and 
he held that, in cases of bottomry, a loss not strictly total cannot be 
turned into a technical total loss by abandonment, so as to excuse 
the borrower from payment, even when the expense of repairing the 
ship exceeds her value. 

Hypothecations of the kind are created by contract in writing, 
whereby the master of a vessel in a foreign port, not having any cre- 
dit in the port where the vessel is lying, is enabled to obtain money 
for the repair and equipment of the vessel, and for necessary supplies 
for the prosecution of the voyage, by creating a charge or lien upon 
the vessel and freight, or upon the vessel, freight, and cargo, in favor 
of the lender, so that if the vessel or cargo is sold or mortgaged by 
the owners, the property will be burdened with the charge or lien 
in the hands of the purchaser or mortgagee. Addison on Cont., (6th 
ed.,) 275. 

Contracts regularly created in that mode and for that purpose 
give rise to a maritime lien well understood in the civil law as exist- 
ing, even without actual or constructive possession, the rule being that 
wherever a maritime lien of the kind exists it gives a jus ad rem to 
the property to which it attaches, to be carried into effect by appro- 
priate legal process. Such a contract does not transfer the property 
hypothecated, but only gives the creditor a privilege or claim upwun it, 
to be carried into effect by legal process in case the vessel arrives at 
the port of destination in safety. Abbott on Ship., (11th ed.,) 128 ; 
The Tobago, 5 Rob., 222 ; Stainbank vs. Fenning, 11 C. B., 88; 
Stainbank vs. Shepperd, 13 C. B., 44. 

Where several securities of the kind are given upon the same ship 
and cargo the rule is, all other things being equal, that they take ef- 
fect in the inverse order of their dates, because it is supposed that 
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the last loan furnished the means of preserving the ship, and that 
without it the prior lenders would have entirely lost their security. 
The Eliza, 3 Hagg., 87. 

Subject to the rule that requires diligence in putting the bond in 
suit, securities of this nature, when the fund is deficient, take prior- 
ity, as before remarked, in the inverse order of their dates, the 
ground for the preference of the later bonds to the earlier being the 
condition of necessity on which the validity of each is originally de- 
pendent, which is applicable to the last as well as to the first, and is 
regarded as a safe reason for presuming that the one latest in date 
furnished the means for preserving the property for the earlier lender. 
Maclachlan on Ship., (2nd ed.,) 5. 

Liens of the kind are preferred to all other claims upon the pro- 
perty, except those arising from seamen’s wages, the claims of salvors 
for subsequent service in saving the adventure, and the holder of a 
subsequent bottomry bond. The Safford, 1 Lush., 71; The Priscilla, 
1 id., 5. 

Throughout it should be borne in mind that the bond in this case 
covers the bark, pending freight, and cargo, and that the contro- 
versy in the case has respect only to the proceeds derived from the 
sale of so much of the cargo as was saved by the efforts of the de- 
fendant. Where the bond only covers the ship, the lenders run no 
risk as to the cargo, as they must be paid if the ship arrives in safety, 
even though the whole cargo is lost ; but where the bond covers the 
cargo as well as the vessel, the lender, unless the condition is other- 
wise, is entitled to be paid even if the ship is lost, if enough of the 
cargo arrives in safety to pay the bottomry loan, the rule being that 
the maritime lien of the lender attaches to the whole property cov- 
ered by the bond, or to all that part of it which arrives at the port of 
destination in safety. 

Actual total loss of the property by the described perils displaces 
the lien of the lender and defeats his right of recovery, but the rule 
is that if the ship is once bottomried the bond attaches to the very 
last plank,and the holder of the bond may have that sold for his 
benefit. The Catharine, 1 Eng. L. & Eq., 682. 

Abundant authority exists for that proposition, and the court is of 
the opinion that the same rule is applicable to the cargo in cases 
where it is without condition covered by the bond. The Virgin, 8 Pet., 
554. 

Prior remarks are sufficient to show that the doctrine of construc- 
tive total loss is not applicable to contracts of bottomry, which serves 
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very strongly to show that the maritime lien of the bondholder at- 
taches to every part of the property covered by the bond, as seems to 
follow from all the authorities upon the subject. Broomfield vs. Ins, 
Co., Law Rep., 5 Exch., 196. 

Slight differences exist between a loan on the sbip and a respon- 
dentia loan, or loan on the cargo, but it is unnecessary to remark 
upon that distinction, as the bond in this case covers the bark as 
well as the cargo. 2 Marsh, 734; Stephens vs. Broomfield, 6 Moore, 
P. C., N.S., 161. 

By the general marine law the lender on bottomry is entitled to be 
paid out of the effects saved, so far as those effects go, if the voyage 
be disastrous. Appleton vs. Crowninshield, 3 Mass., 463. 

Underwriters and lenders on bottomry stand upon a different foot- 
ing, as was well explained at a very early period in our judicial history. 
Wilmer vs. Smilax, 2 Pet. Adm. R., 299. 

By an abandonment the insurer is placed in the situation of the in- 
sured whom he represents, and can have no greater right than the 
insured would have had. Unlike that, the lender on bottomry loses 
his remedy only when the ship or other property hypothecated is 
wholly lost, and where parts are preserved such parts are esteemed 
his proper goods, being presumed to be the product of his money, 
and he therefore takes preference of the owner or insurer. In case 
of shipwreck “the owners are not personally bound except to the 
extent of the fund salved which has come into their hands. The Vir- 
gin, 8 Pet., 554. 

Utterly lost, said Chief Justice Tilghman, is a strong expression, 
intended, as he held, to distinguish the case from one where the ves- 
se] is technically lost, as in the case of abandonment. Such must have 
been his meaning, for he adds that a ship is not utterly lost while she 
remains in specie in the hands of the owners. ‘“ Had she been taken 
by an enemy she would have been utterly lost to the owner,” unless 
she had been recaptured and restored. ‘So had she been burnt or 
wrecked and gone to pieces,” unless some of her sails, masts, anchors, 
or chains had been saved. But she is not utterly lost merely because 
it-may cost more than she is worth to repair her. Ins. Co. vs. Davis, 
8S. & R., 138. 

Salved property, in case of wreck or other disaster, says Phillips, 
continues to be subject to the hypothecation, but if the loss is by the 
perils assumed by the lender, the borrower becomes discharged from 
all liability on his bond excepting to the amount saved. Nothing 
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short of a total loss will discharge the borrower. 2 Phillips on Ins., 
(5th ed.,) sec. 1170. 

High authority also exists for the proposition that a total loss with- 
in the meaning of a bottomry bond cannot happen if the ship exists 
in specie, although she may be so much injured on the voyage as not 
to be worth repairing and bringing to the ultimate place of departure. 
Abbott on Ship., (11th ed.,) 126. 

Bynkershoek defines such contracts to be a pledge of the vessel or 
other effects upon which the loan is made, and of what may remain of 
them after any event by which the personal responsibility is excused. 
Bynk. Queest. Pub., lib. 3, ¢. 16. 

From the moment of the accident, says Emerigon, the lender is 
seized of right to the effects saved, he having a special lien upon them 
for the payment of his debt, saving the freight and salvage, and the 
French ordinance is to the same effect, the rule there promulgated 
being that in case of shipwreck the security of the loan is reduced to 
the value of the effects saved from loss. Title 5, art. 17. 

Decided support to the proposition that the lien extends to what- 
ever is saved from the property covered by the bond is also derived 
from a case in which the opinion was given by Chief Justice Gibson, 
in which he expressly decided that the lender in a respondentia bond 
takes the risk only of a total loss ; that any part of the property which 
arrives goes to the holder of the bond, without regard to whether it 
be great or whether it be small, so that it does not exceed the amount 
of the loan. Ins. Co. vs. Archer, 3 Rawle, 226. 

Rules of law defining the right of abandonment in cases of insurance 
do not apply in bottomry controversies, as there is no constructive 
t.tal loss in the latter class of litigation. Instead of that the rule is 
that if the ship exists in specie, though in a state which would war- 
rant an insured to make an abandonment, as where the costs of re- 
pairs would greatly exceed the value when repaired, the lender on 
bottomry may still recover, for the ship must be absolutely and 
wholly destroyed in order tv discharge the borrowers. 2 Arnould on 
Ins., by Maclacblan, (4th ed.,) 945. . 

Examined in the light of these authorities it is clear that the bark 
in this case was not utterly lost within the meaning of the bot- 
tomry bond, when considered in view of the facts as they existed at 
the time the vessel was sold and before she was voluntarily broken up 
by the purchaser. Subsequent acts of the purchasers cannot affect 
the right of the defendants, and if not, then the proof is full to the 
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point that the vessel existed in specie as she lay stranded on the 
beach. The Draco, 2 Sum., 157. 

Shipwreck occurred in this case before the bark arrived at her 
port of destination, but the agreed statement shows that the vessel, 
though “cast ashore,” still existed in specie, and that the voyage was 
terminated by a sale of the bark at an intermediate place ; that she 
was surveyed subsequent to the disaster, as she lay upon the beach, 
and though found to be incapable of repair she was not an utter loss 
within the maritime rule applicable in such a case ; nor can the act 
of the owners in making an abandonment as for a constructive total 
loss have any effect to conclude or impair the rights of the defendants 
as the holders of the bottomry bond. 

Judgment affirmed. 





